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CURRENT TOPICS. 


In Lutenv. McRae, 10 Ch. L. N. 382, it 
was held by the Supreme Court of Tennessee, 
that the correction by a register of a mistake 
in recording a mortgage, could not operate to 
overreach a levy made before the correction. 
“The object of the registration laws,’’ said 
SNEED, J., ‘‘ was to advise the public accur- 
ately and specifically of all transmutations of 
title to property, and if the registration con- 
tains a false recital, it is the misfortune of the 
vendor or alienor, only remediable by action 
against the register himself, if the instrument 
be one which may lawfully be recorded. In 
this case the registration was a nullity, as a 
notice, * * * or otherwise, to the plain- 
tiff, and whatever might be the effect of the 
register’s correction, if made prior to the 
levy, it was certainly ineffectual to disturb the 
title in this case as acquired by the levy.’’ 


——_ - ——~>__-- ----- 


A case of some novelty, involving the ques- 
tion as to the right of property in ice in a non- 
navigable stream, has been recently passed 
upon by the Supreme Court of New York in 
Myer v. Whitaker, 18 Alb. L. J. 128. The 
plaintiff’s vendor, who had built adam on a 
stream on his own land, obtained from the 
owner of the land above him the right to over- 
flow his land without any limitation as to the use 
of the waters held back by the dam. In an ac- 
tion brought by the plaintiff, it was held that 
he was entitled to the ice formed in the water 
overflowing the lands of the owner above him, 
and could recover the value of the ice which 
had been taken therefrom by a third person 
by permission of such owner. ‘“The manner 
of its [the water] use,’’ said WexstBrookx, J., 
‘‘and the mode of its application to his own 
use was not restricted by any deed, convey- 
ance or title which he held, nor by any rule of 
law except the general one, that the flow of a 
natural stream shall not be so obstructed as to 
deprive owners below of the beneficial use and 
enjoyment of the stream and its flow. So 
long as such owners below were not interfered 
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with, Mr. Sheffield [the plaintiff’s vendor], as 
the former and owner of the basin which held 
the water, had the right to use such water for 
his own profit; he could use its momentum to 
propel machinery and let that right to others ; 
he could use the water for domestic and farm- 
ing purposes, and could let and rent that 
right to others. All these consequences fol- 
low, it seems to me, from his act of appropri- 
ation and gathering them. The land basin or 
vessel which held them was his, as owner in 
fee or as owner for use. By his dam he had 
filled that basin or vessel, and the water thus 
gathered or held therein was his, subject only 
to the exception that the beneficial enjoyment 
of owners below should not be interfered with, 
just as much as if he had gathered them for 
his own use and benefit into a tank or cistern 
which had been constructed for that purpose. 
The right to use and to sell the water in its 
liquid form is only a part of his right. When 
the form of the water changed by cold into 
ice, Mr. Sheffield had, it seems to me, the 
right to use it in its congealed form, and the 
same right to sell it and permit it to be gath- 
ered before it returned to its liquid state, as 
he had to use and dispose of when in the lat- 
ter condition. There can be no difference as 
to his rights growing out of the state of the 
water.’’ This decision is in conflict with that 
of Emott, J., in Marshall v. Peters, 12 How, 
Pr. 218, where it was held that the party pur- 
chasing ice from the owner of a pond could 
not obtain an injunction against a trespasser 
who undertook to remove it. In that case it 
was said: ‘“The water in a running stream 
can never become, in any such sense as was 
claimed on the argument, the property of a 
riparian proprietor, even if he owns both 
banks, and the stream passes through his 
lands. All the property that a man can ac- 
quire in flowing water is a right to its use. He 
may have a certain right of property in it, but 
the water itself is not property. He has a 
right to its natural flow and to use it for his 
cattle, or his houshold, or upon his mill-wheels. 
But he can not stop its current, nor direct its 
flow, nor increase or diminish it in any appre- 
ciable quantity. He must allow the waters to 
pass out of bis hands as they enter them, and 
his only right is a right to use them as they 
flow.’’ In Mill River Woolen Man. Co. v. 
Smith, 34 Conn. 462, it was held that ‘‘owners 
of the waters of a mill pond own the ice 
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formed upon it, and the riparian proprietors 
had no right as owners of the soil to remove 
it;’? and in State v. Pottmeyer, 33 Ind., 
the Supreme Court of Indiana held that when 
the ‘‘water of a flowing stream, running in its 
natural channel, is congealed, the ice attached 
to the soil constitutes a part of the land and 
belongs to the owner of the bed of the stream, 
and has the right to prevent its removal.’’ 
Elliott v. Fitchburg R. R. Co., 10 Cush. 191; 
Brown vy. Brown, 30 N. Y. 519. 





In Richmond & Petersburg R. R. v. Kasey, 
recently decided by the Supreme Court of Ap- 
peals of Virginia, a bond with sureties was 
given to the plaintiff company by a freight 
agent for the faithful discharge of his duties. 
The principal having made default, the sureties 
sought to escape liability on the ground that 
when they executed the bond, there was arule 
of the company prohibiting credit to be given 
for freights, which rule was afterwards changed, 
and their principal was thereby allowed to give 
such credits, and also that though default had 
occurred,the company did not notify the sure- 
ties thereof, and retained the agent in office. 
The court held that these facts did not discharge 
the sureties. In People v. Jansen, 1 Johns. 
331, decided in 1811, in an action brought 
against a surety on a bond given for the faith- 
ful discharge of the duty of a loan office under 
the act therein mentioned, it was held that the 
surety might set up in his defense the laches 
of the supervisors in not discharging and pros- 
ecuting the loan officer for his first default, but 
suffering him to continue, after repeated de- 
faults, for upwards of ten years, when the loan 
officer became insolvent; and without prose- 
cuting the officer as required by the act, and 
where no notice was taken of the defaults of the 
principal until after the death of the surety, this 
laches of the supervisors was held to be a good 
defense, especially in a suit against the heirs of 
the surety. But this ruling has been disapproved 
ina number of more recent cases. United States 
v. Kirkpatrick, 9 Wheat. 720; People v. Rus- 
sell, 4 Wend. 570; Dutch Church v. Vedder, 
14 Wend. 165 ; Supervisors v. Otis, 62.N. Y. 88. 
In Dutch Church v. Vedder, supra, it was held 
that ‘‘ the sureties had no reason to place any 
reliance upon the by-law requiring the treas- 
urer to account every six months; that was a 





mere private regulation, which did not form 
any part of the contract with the sureties.’’ 
In Supervisors vy. Otis, supra, it was unani- 
mously held, by the Court of Appeals of New 
York, that ‘‘ the sureties upon the official bond 
of the county treasurer are not discharged 
from their obligation by any neglect, omission 
of duty, unfaithfulness, or malfeasance on the 
part of the board of supervisors in their deal- 
ings with the principal in the bond. The 
board of supervisors and county treasurer are 
alike agents of the county, and the acts or 
neglects of one agent can not affect the lia- 
bility of another, or of his sureties to the com- 
mon principal.’’ In Railway Co. v. Shaeffer, 
59 Penn. St. 360, the rules of a railway com- 
pany required from the cashier monthly reports 
and payments. The bond of the cashier and 
his sureties was conditioned that he should 
faithfully discharge his duties as required by 
the rules, a copy of which he acknowledged 
to have received; the cashier neglected to ac- 
count and pay over for six months, when he 
was dismissed, and the sureties were not no- 
tified of his default for three months after- 
wards. It was held that they were not dis- 
charged. The unanimous opinion of the 
court was delivered by Sharswood, J., who, 
after making a quotation from the opinion of 
Story, J., in United States v. Kirkpatrick, 
said: ‘‘The reason so clearly stated by 
Story, J., in regard to officers of government, 
apply with equal force to officers of corpora- 
tions. Corporations. can act only by officers 
and agents. They do not guarantee to sure- 
ties of one officer the fidelity of the others. 
The rules and regulations which they may es- 
tablish in regard to periodical returns and 
payments are for their own security, and not 
for the benefit of the sureties. The sureties, 
by executing the bond, became responsible 
for the fidelity of their principal. It is no 
collateral engagement into which they enter, 
dependent on some contingency or condition 
different from the engagement of their princi- 
pal. They become joint obligors with him in 
the same bond, and with the same condition 
underwritten. The fact that there were other 
unfaithful officers and agents of the corpora- 
tion who knew and connived at his fidelity, 
ought not, in reason, and does not in law or 
equity, relieve them from their responsibility 
for him, They undertake that he shall be 
honest, though all around him are rogues. 
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Were the rule different, by a conspiracy be- 
tween the officers of a bank or other moneyed 
institution, all their sureties might be dis- 
charged. It is impossible that a doctrine 
leading to such consequences can be sound. 
In asuit by a bank against a surety on the 
cashier’s bond, a plea that the cashier’s defal- 
cation was known to, and connived at, by the 
officers of the bank, was held to be no defense. 
Taylor v. Bank, 2 J. J. Marsh. 564.’’ See 
also United States v. Vandzant, 11 Wheat. 
184; United States v. Nicholl, 12 Wheat. 
508; Dox v. Postmaster General, 1 Pet. 375; 
Jones v. United States, 18 Wall. 662; Tele- 
graph Co. v. Barnes, 64 N. Y. 385; Com. v. 
Price, 22 Penn. St. 211: Navigation Co. v. 
Harley, 10 East. 34; Burgess v. Eve. L. R., 
13 Eq. 450; Phillips v. Foxall, L. R. 7 Q. B. 
666; Sanderson v. Aston, L. R. 8 Ex. 73; 
Holmes v. Com., 25 Gratt. 771. 





JURISDICTION OF FEDERAL COURTS IN 
TRADE-MARK CASES. I. 





In the late case of Duwell v. Bohmer, in 
the United States Circuit Court for the South- 
ern District of Ohio (see 7 Cent. L. J. 81), 
it was held that the United States Courts have 
jurisdiction irrespective of the residence of the 
parties, in suits involving the right to any trade- 
mark which has been registered according to the 
act of Congress, July 8, 1870. U.S. Rev. Stat. 
sec. 4937, 4947. Weare not aware that this 
question has ever before been raise’ or passed 
upon, and in view of the frequency of litiga- 
tion respecting trade-marks, the matter would 
seem worth discussing. 

In the above case the court argued that the 
power of Congress to deal with trade-marks 
is derived from Art. 1, Sec. 8, Clause 8, of 
the United States Constitution, which grants 
the power to secure, for limited times, to au- 
thors and inventors, the exclusive right to their 
respective writings and discoveries; that a 
trade-mark law is, within the meaning of this 
provision, a copyright law; that in all suits 
arising under the patent and copyright laws 
of the United States, the United States Cir- 
cuit Courts have original jurisdiction irrespec- 
tive of the residence of the parties (U. S. 
Rey. Stat., Sec. 629); so in all civil cases 
arising under any law of the United States, 


where the amount in dispute exceeds $500 | 





—Act of Congress of March 3, 1875; and, in 
addition, the trade-mark laws of Congress 
give to any one who has registered his trade- 
mark in accordance with its provisions the 
right to sue infringers ‘tin any court having 
jurisdiction over the person guilty’’ of the 
infringement. U. S. Rev. Stat.. Sec. 4942. 
ITence that the Federal Courts have jurisdiction 
though both parties are citizens of the same 
state. 

We think this conclusion erroneous. The 
error seems to lie in the assumption that a 
trade-mark law and a copyright law are in 
their nature alike, and that Congress drew its 
power to regulate trade-marks from the con- 
stitutional provision relating to patents and 
copyrights. The court seemed to give weight 
to the fact that in the United States Revised 
Statutes the Patent, Trade-Mark and Copy- 
right laws are incorporated into a single title, 
and under a common heading: Title, LX, 
Ch. 1, Patents; Ch. 2, Trade-Marks; Ch. 3, 
Copyrights. Is not this in express disregard 
of section 5600 of the Revised Statutes, that 


| . . . . 
‘*no inference or presumption of legislative 


construction is to be drawn by reason of the 
title under which any particular section is 
»laced’’ ? 

Is a trade-mark law in any fair sense a 
copyright law? Does Congress draw its 
power with relation to the two subjects from 
the same source, that is, from Art. I, See. 8, 
Clause 8, of the Constitution? A trade- 
mark may be defined as an arbitrary symbol 
or emblem, consisting of words or marks, 
which a tradesman, whether a seller or man- 
ufacturer, puts upon his wares in some way, 
or of such marks or words in connection with 
some peculiarity of configuration or coloring 
in the packages in which his wares are sold, 
so that the mark or symbol becomes identified 
with those wares, and notifies the public who 
was their producer, signifying that all goods 
so marked are the wares of that trades- 
man. McLain vy. Fleming, 13 O. S&S. 
915; Canal Co. v. Clark, 13 Wall. 311. Is 
such a thing as this either a ‘‘ writing or dis 
covery ?”’ 

The purpose of the law in allowing to any 
dealer the exclusive right in his trade- 
mark is, first, to encourage trade by se- 
curing to tradesmen the exclusive benefit of 
their reputation and skill in the market; sec- 
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ond, to protect the public from having palmed 
off uponthem, as the wares of A, goods which 
are not A’s wares. This is the whole theory of 
the trade-mark law. Taylor v. Carpenter, 11 
Paige, 292; Clark v. Clark, 2 Barb. S. C. 79; 
Boardman v. Britannia Co., 35 Conn. 402; 
Matsell v. Flanagan, 2 Abb. Pr. Rep. (N. S.) 
459. 

The theory of the patent and copyright laws 
is this: ‘‘ As the exercise of the invention is 
wholly within the control of him who has made 
it, who may confine his secret entirely within 
his own breast, it is apparent that his consent 
to make it known and available to others, and 
finaily to surrender it to the public, becomes a 
valuable consideration, jfor which, upon prin- 
ciples of natural justice, he is entitled to re- 
ceive compensation, in some form, from the 
public to whom that consideration passes.’’ 
Curtis on Patents, preface; Kendall v. Win- 
sor, 21 How (U.S.) 327-8 ; 2 Story on Const., 
sec. 1152. It will be noticed here that the 
consideration for the grant of a patent or 
copyright is the disclosure—the making public 
of something which the grantee might have 
withheld and kept secret, and then, after so 
publishing, the surrendering it up at the end of 
a limited period to the free use of the public. 
It is the purpose of the constitution and the 
laws to reward him who, of all men, has the 
best natural right to the enjoyment of this 
secret knowledge or discovery, that is, the 
author or inventor himself, whose intellectual 
labor produved the invention, or made availa- 
ble the knowledge or discovery. Therefore, 
the constitution extends its aid to ‘** authors 
and inventors ’’ only. Bouv. Dict., art. ‘* Pat- 
ents,’’ sec. 3. The power which it vests in 
Congress ‘‘ is general—to grant to inventors ; 
and it vests in the sound discretion of Congress 
to say when and for what length of time, and 
under what circumstances the patent for an in- 
vention shall be granted. * * * All that 
is required is, that the patentee should be the 
inventor.’’ Blanchard v. Sprague, 2 Story, 
164, ‘*The power given to Congress to pro- 
mote the progress of science and the useful 
arts, is restricted to the rights of authors and 
inventors.’’ Livingston v. Van Ingen, 9 Johns. 
566. ‘It seems to be admitted that Congress 
is authorized to grant patents only to the in- 
ventor of the useful art.’’ Id. 582. There- 


fore the introducer of an invention, if he be 
not also the ‘nvsentor, is not within the meaning 








of the Constitution. Ib.; 2 Story on Const., 
sec. 1153. So, an ‘* author’’ says Webster is 
‘* the efficient cause of anything; a creator; 
an originator.’’ This is the meaning of the 
word in the Constitution. Stowe v. Thomas, 
2 Am. L. Reg. (O. S.) 228; Atwill v. Ter- 
rill, 2 Blatchf. 46. So, ‘‘ to entitle one to the 
character of an inventor, he must himself have 
contrived the idea embodied in his improve- 
ment. It must be the product of his own 
mind and genius, not that of another.’’ 
Pitts v. Hall, 2 Blatchf. 234. ‘*‘ Invention is 
the creating something new and useful, which 
did not exist before, by an operation of the 
intellect.’’ Ransom v. Mayor, 1 Fisher, 265. 
This constitutional provision, therefore, is only 
a recognition of the natural right of property 
which every man has in the creations of his 
own intellect. 

The foundation of a dealer’s title to his 
own trade-marks is priority of adoption and 
actual use in trade. Bouv. Dict., art. ‘* Trade 
Mark ;’’ Browne on Trade Marks, secs. 46 and 
52; Walton v. Crawley, 3 Blatchf, 448; Fet- 
ridge v. Merchant, 4 Abb. Pr. 160; Stokes v. 
Landgraff, 17 Barb. (S C.) 608; Swift v. 
Peters, 11 O. G. 1110. The marks, words or 
symbols may be old and well known, and be 
utterly void of anything like invention, either 
in the discovery or their application. McLean 
v. Fleming, 13 O. G. 915; CanalCo. v. Clark, 
13 Wall. 311; Partridge v. Mencke, 2 Barb. 
Ch. 103. Originality of conception constitutes 
no claim whatever to a trade-mark. India Rub- 
ber Co., 8 O. S. 906; Swift v. Peters, 11 O.S. 
1110. So, too, there need not be the slightest 
degree of novelty or invention in the wares or ar- 
ticles to which the mark is affixed. Taylor v. 
Carpenter, 2 Sandf. Ch. 617; Amoskeag v. 
Spear, 2 Sandf. (S. C.) 599; Fetridge v. 
Merchant, 4 Abb. Pr. R. 160; Partridge v. 
Mencke, 2 Barb. Ch. 103; Williams vy. John- 
son, 2 Bosw. 6; McLean v. Fleming, 13 
O. §. 915. The actof Congress relating to 
trade-marks allows firms and corporations 
to apply for its protection and any 
member of the firm or officer of the 
corporation may make the necessary oath for 
the firm or corporation. U. S. Rey. Stat., 
Sec. 4937, 4938. And the oath required is 
not that the applicant is the inventor or de- 
signer of the mark, but simply that ‘‘ he has 
the right to use the same, and that no other 
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person, firm or corporation has the right to 
such use.’? One would find it a difficult 
matter to conceive of a firm or a corporation 
as ‘inventor and author.’’ One can not ob- 
tain a patent for the mere application of an 
old machine or device to a new use—because 
such new application does not involve inven- 
tion. See 7 Cent. L. J. 62-65. But the fact that 
A has appropriated a particular word or sign 
as a trade-mark for one class of merchandise 
will not have any effect on B’s right subse- 
quently to adopt the same word or sign for 
use on a different class of wares. Ainsworth 
v. Walmsley, 44 L. J. R. 252; Browne on 
Trade-Marks, Sec. 67-70. Patent rights, that 
is, property in an invention or discovery 
(Dudley v. Mayhew, 3 N. Y. 9; Higgins v. 
Strong, 4 Blackf. 183; Moffat v. Garr. 1 
Fisher, 612; Latta v. Shawk. 1 Bond, 259: 
Att.-Gen. v. Rumford Works, 9 O. S. 1064) 
and copyrights (Donaldson vy. Becket, 4 Bur- 
rows, 2408 [Feb. 22, 1774]; Clayton v. 
Stone, 2 Paine, 383; Wheaton v. Peters, 8 
Peters, 661; Carter v. Bailey, 18 Am. Rep. 
275) are purely the creatures of statute. 

The exclusive right to one’s trade-mark is 
one of the very commonest of common-law 
rights. Derringer v. Plate, 29 Cal. 292; 
Rodgers v. Philips, 1 O. S. 31; Browne on 
Trade-Marks, Sec. 45-51. The trade-mark 
law of Congress recognizes this fact: ‘* Any 
persons * * * who are [already] en- 
titled to the exclusive use of any lawful trade- 
mark,’’ (Sec. 4937) and who are willing to 
make oath that such right already exists in 
them (Sec. 4938) may receive the benefits of 
the act. So section 4945 recognizes the right 
and the remedies for enforcing the right as 
existing, independently of the act, and sec- 
tion 4946, the possibility of the continuance 
both of the right and the remedy after the 
period of protection afforded by the act itself 
shall have expired. So absolute and well-es- 
tablished is this right as a common law right 
that it may be asserted in the courts against 
all infringers, even though the mark has 
never been registered by the plaintiff, 
and even though the defendant has _regis- 
tered it as his own and claims title 
under the statute. Filley v. Tasset, 44 Mo. 
173; Rogers v. Phelps, 1 O. S. 31; 
Lantz v. Shultz, 9 O. S. 791. The exclusive 
right in an invention or literary work can only 
exist for a limited, definite period. The Con- 








stitution expressly states that the grant is 
only to be *‘ for limited times. ’’ ‘*The pow- 
er given to Congress to promote the progress 
of science and the useful arts is restricted to 
the rights of authors and inventors, and their 
rights are only to be secured for a limited 


time.’’ Livingston v. Van Ingen, 9 Johns. 
566. Property ina trade mark is, from its 


very nature, of indefinite duration. When 
does the right to sell your wares, as your 
wares, to make them thus known to the pub- 
lic, and to prevent every one else from selling 
as yours, —wares which are not yours—when 
can such a right cease? Only when the 
mark-is abandoned by you and adopted and 
used by others. Browne on Trade Marks, 
sec. 143, 690. 

Thus we see that a trade mark, or rather 
property in a trade mark, differs essentially in 
its very nature, from patent rights and copy- 
rights. No act of Congress can do away with 
these differences anymore than it can make 
day and night alike. The difference between 
the two species of property has been repeated- 
ly recognized by the courts. ‘‘ The right of 
a person in a trade mark does not partake in 
any considerable, if any, degree of the nature 
and character ofa patent or copyright.’’ 
Taylor vy. Carpenter, 2 Sandf. Ch. 617. 
‘Property in a trade-mark, or rather in the 
use of a trade-mark or name, has very little 
analogy to that which exists in copyrights or 
in patents for inventions.’’ Canal Co. v. 
Clark, 13 Wall. 311. So McLean vy. Flem- 
ing, 13 O. 8S. 916 (U.S. Sup. Ct ) Rodgers 
v. Philps, 1 O. S. 31. Willard’s Eq. Jur. 
404. 

A trade mark, then, is neither a ‘‘writing”’ 
nor a ‘‘discovery.’’ The original proprietor 
of a trade mark is neither an ‘‘author,’’ nor 
an ‘‘inventor.’’ The exclusive right to a 
trade mark is not an ‘‘exclusive right for a 
limited time to a writing or discovery.’’ Prop- 
erty ina trade mark is, therefore, neither a 
patent nor a copyright, but is something 
utterly unlike both of them in origin, pur- 
pose and attributes. Trade marks, therefore, 
can hardly be said to come within the letter of 
the constitutional provision relating to patents 
and copyrights. 


9 


Wo. Rircuie. 
( To be continued. ) 
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PRIVY EXAMINATION OF MARRIED WO- 
MEN — OMISSION OF WORDS OF SUB- 
STANCE. 





ELLETT v. RICHARDSON. 





Supreme Court of Tennessee, April Term, 1878. 


Hon. JAMES W. DEADERICK, Chief Justice. 


** RoBT. MCFARLAND, 
“© PETER TURNEY, I 
“« J. L. T. SNEED, ‘ 
“ 6T. J. FREEMAN, J 


Associate Justices. 

A CERTIFICATE, by a commissioner appointed under 
sec. 2077 of the code, of the acknowledgment or privy 
examination of a married woman to her deed or 
mortgage, which omits the words ‘and having been 
examined,” is fatally defective, and the deed is void. 


FREEMAN, J., delivered the opinion of the court: 


The only question in this case is, whether the 
privy examination of the wife is sufficient to con- 
vey the homestead right, by virtue of the deed of 
trust sought to be enforced in this proceeding. 
The acknowledgment of the deed was taken be- 
fore 8. S. Watkins, by virtue of a commission 
issued to him from the county clerk of Crockett 
County. ‘The certificate of the justice is as fol- 
lows: ‘* State of Tennessee, Crockett County, 
personally appeared before me 8. S. Watkins, an 
acting justice of the peace, in and for said County, 
Mrs. Martha J. Richardson, the feme covert of 
the foregoing mortgage, and privately and apart 
from her husband, and acknowledged the execu- 
tion of the same to have been done by her freely, 
voluntarily and understandingly, without compul- 
sion, restraint, threat, bribe, or intimidation 
from her husband, and for the purpose therein 
expressed.”’ 

This certificate leave out the words ‘‘ and having 
been examined,”’ and the question is, whether this 
is a substantial compliance with the requirements 
of the law. or merely a verbal departure from its 
language, such as is provided by § 2080, shall not 
vitiate the acknowledgment. 

It is settled by our decisions, and seems to be 
the principle on which most of them rest, that a 
set form being prescribed, all implication as to 
every material fact made necessary by law is en- 
tirely excluded. 1 Cold. 225, Ib. 31, 1 Hum. 140, 7 
Hum. 85. The legislature having required that the 
certificate shall show the commissioner had exam- 
ined the wife privately and apart from her hus- 
band, we are not at liberty to say that a certificate 
that fails to show this was done is a compliance 
with the law. This is not a mere verbal omission 
which can be overlooked, because it requires the 
act to be performed by the officer, that is not in- 
cluded in the fact of a mere acknowledgment of 
the execution of the instrument. Taken in con- 
nection with the requirement of § 2070 of the code, 
that the officer before whom the acknowledgment 
is made, ‘ shall examine the wife privately and 
apart from the husband, touching her voluntary 
execution of the same and her knowledge of its 





contents and effect,” and we can see a good 
reason why this requirement should be held to be 
a matter of substance. Something more is here 
evidently required, besides the mere acknowledg- 
ment that she had executed the paper. It is true 
the form prescribed when the acknowledgment is 
made before the clerk does not contain these words, 
yet the legislature having prescribed them when it 
is done before a commissioner, they must be held 
substantial, and without them the acknowledg- 
ment void. We need not attempt to find a reason 
for this difference in the form prescribed. It is 
sufficient that itis so enacted. The case of Mount v. 
Kesterson, 6 Cold. 452, only decided that it was not 
necessary the husband should also acknowledge the 
deed, but that it took effect, so far as he was con- 
cerned, by execution and delivery, except as to 
creditors and bona fide purchasers. For these 
reasons, we affirm the decree of the chancellor 
with costs. 


Notx.—Earlier decisions are no less strict than the 
fosegoing. It is indispensable that the wife’s land or 
interestin land be conveyed only in the manner pre- 
scribed by the statute. Cooper v- Meek, 3 Head, 388; 
Gillespie v. Worford, 2 Cold. 637. Great strictness is 
required in enforcing compliance with these forms. 
Perry v. Calhoun, 8 Hum. 55. The feme covert’s 
signature alone to her deed is a nullity, and the privy 
examination alone gives it vitality. ibid. The omis- 
sion of words of substance in the probate acknowledg- 
ment of a deed is fatal. Fall v. Roper, 3 Head, 485; 
Harrison v. Wade, 3 Cold. 505. The omitted part here 
being the statement that the officer was personally ac- 
quainted with the bargainor. The omission was the 
same in Peyton v. Peacock, 1 Hum. 140, and Garrett v, 
Stockton, 7 Hum, 85. Until there is a regular and per- 
fect privy examination the estate of the grantee is in- 
choate. Montgomery v. Holson, Meigs, 454. The 
omission of the words * voluntarily aud understand- 
ingly ” in a married woman’s acknowledgment is fatal, 
the deed has no effect whatever upon her title, and she 
may ask to have it declared void by decree. Wright v. 
Duffield, 58 Tenn. 221. In Henderson v. Rice, 1 Cold. 
223, the certificate that the wife “declared that she had 
willingly signed, sealed and delivered the same, and 
that she wished not to retract it,” was held to bea 
substantial departure from the prescribed form, and 
thus a nullity. P. 


——— i 


SUIT AGAINST RECEIVERS—LEAVE OF 
COURT ESSENTIAL—STATUTE. 





HALE v. DUNCAN. 





United States Circuit Court, Northern District of 
Mississippi, December Term, 1877. 


Before Hon. R. A. HILL, District Judge. 


1. A SUIT CAN NOT BK COMMENCED against a re- 
ceiver without leave being first obtained from the 
court appointing such receiver. Therefore, where a 
suit was commenced in a state court against the re- 
ceiver of a railroad appointed by an order of the 
federal court, no leave to bring said suit having been 
obtained from the latter court, and the suit was re- 
moved to the federal court, a demurrer on the above 
ground was sustained and the suit dismissed. 
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2, THE STATUTE OF MISSISSIPPI, providing that 
all receivers appointed by any court may be sued with- 
out leave of the court appointing or controlling them, 
can have no application to receivers appointed by 
courts of the United States. 

B. B. Boone,and Curlee & Stanley, for plaintiff; 
E. L. Russell, and Finley & Selman, for defendants. 


Hitt, J. 


This is an action brought by the plaintiff against 
the defendants, as receivers of the Mobile and 
Ohio Railroad, who were appointed as such by or- 
ders of the United States Circuit Court for Ala- 
bama and Mississippi, and were acting as such at 
the time the alleged wrongs were committed by the 
agents and servants of said receivers. The action 
was commenced inthe Circuit Court of Prentiss 
County, in this state, without having obtained per- 
mission from either the Circuit Court of the United 
States in Alabama or Mississippi, by which courts 
the said receivers were appointed. The cause was 
removed to this court, where the defendants inter- 
posed their demurrer to plaintiff’s declaration, 
and state grounds of demurrer that plaintiff had 
no right to institute this suit, without first having 
obtained leave of the courts. or of one of them, by 
which said receivers were appointed. Whether this 
is so or not is the only question submitted for de- 
cision. 

Tt is a well settled rule that a receiver appointed 
by a court of equity to take charge of and manage 
property whilst litigation is pending touching such 
property, while managing the property under 
the orders and directions of the court is the 
agent or officer of the court only; or, as some au- 
thors express it, he is but the hand of the court to 
hold the possession of, and manage the property 
under the directions of the court. 

A receiver is not supposed to act in the interest 
of one party more than the other, but holds and 
manages the property for the benefit of the party 
to whom the court may adjudge it; acting in 
this fiduciary capacity only, he is not subject to suit 
by any party who may have complaint against him, 
without first obtaining leave from the court ap- 
pointing him to bring such suit, designating the 
court in which the suit shall be brought. In most 
cases the court appointing the receiver, upon mo- 
tion or in any other mode the court may think best, 
hears the complaint and defense, and upon the issue 
made and the proof adduced on both sides, grants or 


denies the relief, as the court may upon the issues | 


made and the proof under the rules of law deem right 
and proper; or the court may direct a regular suit to 
be brought, either in the court in which the receiver 


has been appointea and is acting, or in some other. 


court; but unless authorized by the action of such 
court, or by legislative authority, such suits are not 
permitted to be brought or prosecuted, and upon 
application of the receiver the court will enjoin the 


prosecution of such suit, regardless of how clear 


the right may appear, and will hold any breach of 
suchinjunction as a contempt of court. And by 
some courts it is held a contempt of the court ap- 
pointing the receiver to bring such suit without first 
having obtained its leave. See High on Receivers, 
§ 255 and 256, pp. 168 and 169, and authorities 





therein referred to. Such are the general rules in 
this class of cases, and strictly observed by the 
Federal Courts. See Peale v. Phipps, 14 How. 
368; Wiswall v. Sampson, 14 How. 52, and other 
cases to which reference might be made, but these 
are deemed sufficient. 

This action was doubtless commenced under a 
misapprehension of the effect of an act of the legis- 
lature of this state, passed January 6th, 1877, en- 
titled ‘an act to authorize suits in certain cases,’’ 
which provides that all receivers appointed by any 
court, and trustees and assignees, running or oper- 
ating railroad trains in this state, carrying either 
freight or p»ssengers, may be sued in the several 
courts of this state in all matters ex contractu and 
ex delicto arising after their appointment, without 
leave of the court appointing or controlling them 
being first had; and such suits may be prosecuted 
to final ‘judgment, and satisfaction may be had out 
of any property held by them in their fiduciary 
capacity. 

That this act was intended to authorize suits 
against receivers appointed by the United States 
Courts, and operating railroads in this state, there 
is no doubt, and especially the present defendants, 
as there were not then any railroads in the hands of 
receivers appointed by the courts of this state, and 
hence in the actit is provided that suit may be 
brought against receivers appointed by any court, 
and not any of the courts of this state. 

But upon well established rules again and again 
announced by the Svpreme Court of the United 
States, the legislatures of the states ean pass no law 
regulating, or in any manner affecting the jurisdic- 
tion and practice of the Federal Courts. Congress 
may, and has adopted the process and modes of 
practice in the state courts as the process and prac- 
tice in the Federal Courts at law, but it is as much 
the act of Congress that makes it the law as though 
it had been enacted by Congress in the first in- 
stance, and without alluding to the state laws. But 
in these enactments the practice and pleadings in 


| the courts as courts in equity, are expressly ex- 


cepted from their operation. 

This suit, as it appears from the face of the 
declaration, was commenced without authority of 
law. The result is that the demurrer must be sus- 
tained, and the suit dismissed at the plaintiffs’ 
costs. 





AN unusual instance of longevity, considering the 
amount involved in the suit,is referred to in the last 
number of the American Law Review. It is the case 
of Yale v. Dederer, 68 N. Y. The action, which was 
brought to charge the estate of a married woman with 
a promissory note signed by her, was finally determined 


{ Jan, 80, 1878, having been three times before the Court 


of Appeals—the first time in December, 1858 (18 N. Y.), 
and the second time in 1860 (22 N. Y.). The note was 
payable May 1, 1854, and the action was commenced 
and tried, so as to be heard afterwards by the Special 
Term of the Supreme Court in August, 1855 (21 Barb, 
286). The Court of Appeals, at its first chance, held 
that a promissory note did not charge the separate es- 
tate, unless she intended that it should have that ef- 
fect; at the second, that the intention must be ex- 
pressed in the instrument; at the third and last, that, 
while regretting the rule they had established before, 


‘ they would not change it, 
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OF TERM * LEGAL HEIRS.”’ 





GAUCH Vv. ST. LOUIS LIFE INS. CO. 


Supreme Court of Illinois. 





{Filed at Springfield, June 24, 1878.) 


Hon. JOHN SCNOLFIELD, Chief Justice. 
* SIDNEY BREESE, 
* TT. LYLE DICKEY, 
‘¢ BENJAMIN R. SHELDON, 
*¢ PICKNEY H. WALKER, 
« JOHN M. Scott, 
‘* ALFRED M. CRalIG, 


Associate Justices. 


A Po.icy of insurance for the benefit of and paya- 
ble to the “legal heirs or assigns” of the insured, does 
not, upon the death of the insured leaving a widow 
and children, vest any part of the insured amount in 
the widow, notwithstanding she renounces, in con- 
formity with the statute, the benefit of the bequests 
and Cevises made her by will, and elects to take in 
lieu thereof her dower or legal share in the estate. 
Under such circumstances the widow is not an “‘heir,”’ 
and the amount of the policy is payable to the chil- 
dren. The case of Rawson v. Rawson, 52 Ill. 62, and 
the case of Richards v. Miller, 62 Ill. 417, explained. 


SCHOLFIELD, C. J., delivered the opinion of the 
court: 


Christian Gauch obtained a policy of insurance, 
on his life, from the St. Louis Mutual Life Ins. 
Co., of $5,000, for the benefit of and payable to 
‘his legal heirs or assigns.’’ By his last will and 
testament, among other bequests, Gauch be- 
queathed this policy to his children. He died, 
leaving surviving him a widow and eight children. 
His widow renounced, in conformity with the pro- 
visions of the statute, the benefit of the bequests 
and devises made her by the will, and elected to 
take in lieu thereof her dower and legal share in 
the estate. Two-thirds of the amount due upon 
the policy were paid to the children of Gauch. 
The remaining third is claimed both by the widow 
and the children; and the insurance company filed 
its bill of interpleader to determine the rights of 
the respective claimants, and ascertain to whom 
this balance should be paid. 

The court below decreed that the children were 
entiled to the entire amount called for by the 
policy, and, consequently, that the unpaid ‘balance 
due on the policy should be paid to them, and 
from that decree this appeal is prosecuted by the 
widow. 

Assuming, as is tacitly conceded by the counsel 
for appellees, that the bequest of the policy by the 
last will and testament of Gauch, did not operate 
as a valid assignment to the children, the question 
to be determined is, does the term “ legal heirs,”’ 
as used inthe policy, include the widow? Ap- 
pellant’s counsel refers to Rawson v. Rawson, 52 
Tll. 62, and Richards v. Miller, 62 Id. 417, as sus- 
taining the affirmative of the question. In these 
cases the deceased left no child or children, nor 
descendants of child or children surviving, and 
hence the widow in the first case and husband in 
the last case occupy the relation to the deceased 
which entitled them to one-half of the real estate 





and the whole of the personal estate, upon re- 
nouncing the benefits of the bequests and devises 
of the respective wills. In these cases the husband 
and wife, respectively, were held to be heirs at law 
under the existing facts. Had there been a child 
or children, or descendant of a child or children 
surviving, however, it is evident it could not have 
been held they were heirs at law on the ground 
stated in the opinions, for in that contingency the 
child or children, or descendants of child or child- 
ren, would have been entitled to the property sub- 
ject to the claim of dower in the real estate, and 
the claim for one-third of the personal property of 
the surviving husband or wife. 

In certain contingencies, brothers, sisters, pa- 
rents, and even kindred in the remotest degree are 
heirs at law, but it would be absurd in the extreme 
to suppose that an individual having children, who 
should devise and bequeath his property to his 
legal heirs, intended all his kindred should take. 
The legal presumption in such cases would clearly 
be that he intended those to whom the law would 
give his property real and personal, he dying intes- 
tate; and hence it is the actual capacity of inherit- 
ance at the time of the death of the owner of the 
property, and not the fact that a particular person 
might have inherited from him under a state which 
did not exist, that determines who is heir. It is 
plain the widow here did not take as did the par- 
ties in Rawson v. Rawson, and Richards vy. Miller, 
supra, beease Gauch left children surviving him and 
she can not therefore be declared legal heir upon 
the grounds on which the wife in the one case and 
the husband in the other, were there so declared. 

But reliance is placed by counsel for appellant 
on this language found in the revised statutes of 
1874, in the 4th clause of § 1 chap. 39, entitled 
Descent. ‘*Where there is a widow or surviving 
husband and also a child or children or descendants 
of such child or children of the intestate, the widow 
or surviving husband shall receive as his or her 
absolute personal estate one-third of all the per- 
sonal estate of the intestate.” 

So far as this affects the widow itis of recent 
enactment. The only new feature in it is that 
recognizing the same right of the husband in re- 
spect to the wife’s estate, that the wife has in re- 
spect to that of the husband, and this was obvi- 
ously to harmonize with the statute abolishing 
tenancy by the curtesy and giving the husband 
dower in the lands of the deceased wife, the same 
as the wife has in the lands of the deceased hus- 
band. See R. S. 1874, chap. 41, Title Dower, § 1. 
The provision was first enacted in section 6, of ‘‘an 
act to amend an act concerning wills.”’” Approved 
Feb. llth, 1847. Laws of 1847, p. 168. The sec- 
tion then read thus: ‘* The word ‘ Dower,’ as 
used in the 46th section of the one hundred and 
ninth chap. of the revised statutes entitled ‘Wills,’ 
shall be construed to include a saving to the widows 
of persons dying intestate, of one-third of the per- 
sonal estate forever after the payment of debts.’’ 
Section 46 of the revised statutes of 1845, which 
was thus amended, declares how estates of intes- 
tates shall descend. R. S. 1845, p. 545. 

In Rawson v. Rawson, supra, it was argued that 
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this amendment repealed so much of the section 
amended, as gave to the widow of an intestate 
who left no child or children nor descendants 
of child or children surviving, one-half of the 
real and the whole of the personal estate, but 
this court said: ‘‘ It is very apparent, we think, 
that this act is treating of a widow, entitled to 
Gower, not as an heir under the 46th section under 
which the claim in question is presented. The 
only subject before the legislature when this 
amendatory act was passed, was the right of the 
widow as such. It was not designed to abridge 
her rights as an heir under the statute of descents; 
but to enlarge her dower right.’’ If that was the 
object and effect of the enactment then it can 
hardly be seriously claimed that the revision of 
1874 has cnanged it. 

That it was intended to be used in the same sense 
in the revision of 1874 is, we think, further obvious 
from the 10th section of chap. 41 of that revision, 
entitled ‘‘ Dower,’’ which provides: ‘ Any devise 
of land or estate therein, or any other provision 
made bythe will of a deceased wife or husband, 
shall, unless otherwise expressed in the will, bar 
the dower of such survivor in the lands of the de- 
ceased, unless such survivor shall elect to and does 
renounce the benefit of such devise or other provi- 
sion; in which case he or she shall be entitled to 
dower in the lands, and to one-third of the per- 
sonal estate after the payment of debts.” 

Now, this very clearly has no reference whatever 
to the right of husband or wife as heir to each 
other, but solely to their right as widow and sur- 
viving husband. And this is placed beyond cavil by 
the 12th section of the same act, which exclusively 
relates to cases where, under the statutes, the one 
inherits from the other, and a will has been made. 

The word “heir” has a technical signification, and 
we must presume that in the policy the term ‘‘ legal 
heirs’? was used in its strict and primary sense, 
there being nothing in the context to show that it 
was used in any other sense. It was said in Rich- 
ards v. Miller, supra: ‘* The word ‘heir,’ when un- 
controlled by the context, designates the person 
appointed by law to succeed to the real estate in 
question in case of intestacy.” Referring to 
2 Jarman on Wills, 1. ‘ Heir is he who suc- 
ceeds by descent to lands, tenements, and her dit- 
aments being an estate of inheritance.”” We know 
no respectable authority, and venture there is 
none holding that one entitled to dower, or an in- 
terest in the nature of dower, or any allowance of 
personal property only because of the survivorship 
of the husband or wife, is held to be included 
within the legal definition of ‘‘heir.’’ Nor is the 
dictinction between the word “ widow” and the 
word “heir” less marked in common parlance. 
No one having children speaks of his wife in con- 
templation of her survivorship as his ‘‘ heir;*’ but 
it is believed it is universal that she is referred to 
as the ‘* widow,”’ and the children as ‘heirs.’ 
There is, therefore, no reason, in our opinion, for 
holding that when Gauch had the words ‘legal 
heirs’’ inserted as the beneficiaries of the policy, 
he intended his wife. 

Parol testimony was admitted on the hearing, 


| 





tending to show that Gauch intended his children 

by the word “ heirs.” The court below did not, 

nor do we take this evidence into consideration in 

arriving at the construction to be placed upon the 

language of the policy; and it is therefore unim- 

portant whether its admission was proper or not. 
The decree below is affirmed. 





_—— aw con 

COMPOSITION IN BANKRUPTCY — DE- 
FAULT IN PAYMENT—ACTION IN STATE 
COURT. 





DEFORD v. HEWLETT. 





Court of Appeals of Maryland, April Term, 1878 


Hon. JAMES L. BARTOL, Chief Justice. 
“6 J. A. STEWART, } 
‘© J.M. ROBINSON, 
** RICHARD GRAYSON, 
** RICHARD H. ALVEY, ; Associate Justices. 
** OLIVER MILLER, 
** RICHARD J. BOWIE, 
‘* GEORGE BRENT, 





WHERE a resolution of composition provides that 
the installments shal] be secured by the notes of the 
debtor, a creditor who has proved his debt can not sue 
for his original debt in a state court, although the 
debtor has made default in payment of one of the in- 
stallments. 


A petition in involuntary bankruptcy was filed 
against a debtor, but he was not adjudged bank- 
rupt. In that proceeding the creditors by resolu- 
tion accepted a proposal of the debtor, as follows, 
to wit: “I, James W. Hewlett, of the city of Bal- 
timore, and State of Maryland, trading under the 
name and firm of J. Q. Hewlett & Son, respectfully 
make the following proposition to my creditors, 
that is to say: The proceedings in bankruptcy now 
pending in the District Court of the United States 
for the District of Maryland, are to be suspended, 
and the said creditors are to receive in full satis- 
faction and discharge of their claims of every kind 
whatsoever against me, twenty-five per centum of 
the amount of said claim, as follows, viz: Three 
per centum in cash, to be rateably distributed 
among them, payable ten days after a resolution 
accepting this offer shall be confirmed by the court, 
and ratified and ordered to be recorded; and the 
balance to make up said twenty-five per centum to 
be paid in money in three equal instalments, in six, 
twelve and eighteen months from the date of the 
recording of such resolution, with interest, to be 
secured by the promissory notes of the said Hew- 
lett, to be delivered to the creditors, theirattorneys 
or assigns, within ten days after the recording of 
the resolutions as aforesaid. The assets of the 
bankrupt to be placed in the meantime in the cus- 
tody of George J. Appold, of the City of Baltimore 
and State of Maryland; the proceeds of the same 
when collected to be applied to the payment of the 
said three per centum, and of the said promissory 
notes, as and when they shall respectively fall 
due.”’ 

The debtor paid the three per cent. in cash and 








150 





THE CENTRAL LAW JOURNAL. 





the first installment, but made default in payment 
of the second installment. The plaintiffs thereupon 
brought suit to recover the original debt. The de- 
fendant pleaded the resolution of composition 
without averring that he had paid the second in- 
stallment. The plaintiffs demurred, and upon the 
demurrer being overruled set up the default in a 
replication. The defendant demurred to the rep- 
lication. The plaintiffs were dissentient creditors 
throughout the whole proceedings in bankruptcy. 

STEWART, J., delivered the opinion of the court: 

A petition having been filed against the appellee 
in bankruptcy, he made a proposition for composi- 
tion with his creditors, in pursuance of the 17th 
section of the act of Congress of 1874, chap. 390, 
to wit: That the proceedings in bankruptcy be sus- 
pended, and that they should receive, in full satis- 
faction and discharge of their claims of every kind 
against him, twenty-five per cent. of the same— 
three per cent. in cash payable to-day, after a res- 
olution accepting this offer shall be confirmed by the 
court and ordered to be recorded, and the balance to 
be paid in money in three equal installments, in six, 
twelve and eighteen months from date of record- 
ing of such resolution, with interest to be secured 
by his promissory notes to be delivered to the cred- 
itors, their attorneys or assigns, within ten days 
after the recording of the said resolution; his as- 
sets in the meantime to be placed in the custody of 
George J. Appold, the proceeds of the same, when 
collected, to be applied to the payment of the 
said three per cent., and said promissory notes, 
as they respectively fall due. This proposition was 
duly accepted by his creditors, at a meeting called 
forthe purpose of considering the same, by reso- 
lution to that effect. The appellants, holding his 
two promissory notes, each for the sum of $1,736.37, 
being present and voting, and proving their claim 
in the bankruptcy proceedings. This resolution, ac- 
ceding to the appellee’s proposition, was passed by 
the court and recorded. 

In accordance with the terms of the composition, 
the appellee paid ia cash three per centum of the 
claims against him, including the appellants’, and 
delivered to his creditors, including the appellants, 
his promissory notes for twenty-two per cent. of 
their claims, and transferred to Appold, as required 
by the resolution, all of his assets of every descrip- 
tion, as security for the payment of the promissory 
notes. 

The three per cent. in cash, and first installment 
under the composition being paid, but the second 
unpaid, the appellants brought the suit for recovery 
on the original notes. Under this state of facts 
disclosed by the pleadings, the substantial question 
presented for our review is, whether the appellants 
can maintain this suit for recovery on the original 
notes. 

A preliminary question of practice has been ar- 
gued by the counsel for the appellants, who insists 
that the plea of the appellee is defective, because 
it sets up, as he alleges, three distinct facts, con- 
stituting three distinct defenses in one plea, to wit: 
1st, the recording of the resolution in bankruptcy. 
2d, the fact that the appellants were present and 
voted; and 3d, the pendency of the proceedings in 


| bankruptcy. The detail of factsand proceedings, 





consisting of the averments of the composition and 
its acceptance, and its performance by the payment 
in money and delivery of the promissory notes 
of the appellee to the appellants; the fact of the 
appellants being present and voting, the recording 
of the resolution and the pendency of the proceed- 
ings in bankruptcy, was necessary to a clear under- 
standing of the defense, and does not come within 
the scope of the rule against double pleading. 

The statement of a multiplicity of facts, consti- 
tuting the defense and material to its conclusive- 
ness, even if there was surplusage, affords no 
ground for demurrer on that account. Code, art. 
75, secs. 2and 3. If the appellants can, notwith- 
standing the facts averred and admitted, collect 
their claim in this form, the object of the bankrupt 
law and its amendments, to wit: the discharge of 
the bankrupt from his debts under the terms pro- 
vided, and the fair distribution of his assets amongst 
his creditors, is defeated, the proceedings in bank- 
ruptcy are nugatory, and the race for precedence 
amongst his creditors is open to a general scram- 
ble. Not only the federal but the state courts are 
at their command. 

Bankrupt laws, it is well understood, discharge 
the contract, contra-distinguished from insolvent 
laws, which only liberate the person. 4 Wheaton, 
194. Whilst the bankrupt is going through the 
process provided for the discharge of his debt 
under the direction of the only jurisdiction that 
can discharge these debts, is it possible that the 
state court can intervene and enable the creditors 
to pursue their remedies as if no such proceeding 
had taken place. 

The seventeenth section of the act of 1874, chap- 
ter 390, provides that, in all cases in bankruptcy, 
whether an adjudication in bankruptcy shall have 
been had or not, the creditors of the bankrupt, at 
a meeting called under the direction of the court. 
may resolve that a composition, proposed by the 
debtor, shall be accepted in satisfaction of the 
debts due them. With some modifications, here- 
after referred to, this provision is taken from the 


| 126th section of the English Bankrupt Act of 1867. 


32 and 33 Vict., Ch. 7. 

Under that statute the creditors of the bank- 
rupt may, without any proceedings in bankruptcy, 
resolve that a composition shall be accepted in 
satisfaction of their debts. Without the interven- 
tion ot the court the requisite number of the cred- 
itors can determine whether he shall be discharged, 
and the registrar is to make registry of the reso- 
lution, if satisfied, that it passed in pursuance of 
the statute. Under our law, the composition is 
| an incidental proceeding in bankruptcy. Pro- 
ceedings in the court of bankruptcy commence 
upon the filing of the petition for an adjudication 
in bankruptcy, either by the debtor in his own 
behalf, or by a creditor, against him. Sec. 4991 
of the Rev. Stat. 

The jurisdiction of that court is exclusive, ex- 
cept where otherwise provided by statute. Page 
| 1, Rev. Stat., Sects. 563, 629, 630, 639, 711, 4972. 
Sects. 2 and 6, 4979, 5105, 4991, Chap. 390, Sec. 2 
of the act of 1874. There isa broad and well- 
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defined distinction between the arrangement of | ment and the failure to meet them, might avoid 


the courts in England, in regard to jurisdiction, 
and between our federal and state courts. Un- 
der the constitution of our courts, growing out of 
the form of our government, made up of state and 
federal authority, the bankrupt laws clearly pro- 
vide for the exclusive jurisdiction of the federal 
court over matters of bankruptcy. That subject 
has been by the Constitution confided to the fed- 
eral authority; when that court has acquired jur- 
isdiction, it is not suspended by the proceeding 
for a composition. The seventeenth section de- 
clares that the provisions of a composition ac- 
cepted by resolution,shall be binding on all the cred- 
itors, and may be enforced by the court in a sum- 
mary manner, and disobedience punished as a con- 
tempt; and if at any time it shall appear to the court 
that a composition can not proceed without injus- 
tice or undue delay, the court may refuse to accept 
or confirm it, or may set the same aside, and, in 
either case, the debtor shall be proceeded with as 


a bankrupt, in conformity with the provisions of | 
| or does the entirety of the old debt revive, and is 


the law, and proceedings may be had accordingly. 
Where that court has jurisdiction of the case and 
all equities between the parties, with enlarged au- 
thority over the parties and subject matter for 
its final disposition, would it be quite consistent 
with the orderly administration of justice, especi- 
ally as provided in regard to the exercise of jurisdic- 
tion of the federal and state courts, to say noth- 
ing of the limits to be observed between courts 
exercising a common jurisdiction, for the state 
courts to interfere and undertake to withdraw the 
proceeding, whilst in jeri, from the court in bank- 
ruptcy, where it had its origin and where it may 
be proceeded with in all its bearings and modifi- 
cations? 

Under the 5105th section of the Revised Statutes, 
the creditors are prohibited from maintaining any 
suit at law or in equity for the recovery of their 
claims against the appellee. In this condition of 
things it is quite clear the appellants have no 
right to resort to the courts of the state for the re- 
covery of their claims, nor to invoke their author- 
ity for the redress of their alleged grievances. 
See Miller v. McKensie. 43 Md. 404. The seven- 
teenth section of this amendatory act further pro- 
vides that the composition shall, subject to the 
priorities specified in the act, provide for a pro rata 
payment or satisfaction in money to the credilors. 
This provision is not in the English statutes, and 
must have been inserted for a purpose, and there 
are no English decisions of cases to be referred 
to, as throwing any light upon the subject. It 
was intended to have, and does exert, a controjl- 
ing influence as to the effect and operation ofa 
composition between the bankrupt debtor and his 
creditors. The creditors have the right to insist upon 
payment of the composition proposed by the bank- 
rupt in money ; it they choose to accept the promis- 
sory note of the debtor therefor, (which the learned 
judge in Reiman and Friedlander, 12 Blatchf. 
512, noted might be done), such notes to justify 
the purposes of the act, must have the same effect 
asso much money. Otherwise the creditors and 
bankrupt, by a composition postponing the pay- 


the operation of the bankrupt law, and, according 
to the theory of the counsel for the appellants, re- 
invest thie state courts with jurisdiction over the 
subject matter and parties. Our bankrupt laws, 
as we understand them, mean by a composition, 
not the partial, but total satisfaction and discharge 
of the debt of the bankrupt, when approved by the 
court. The composition proposed, accepted and 
performed by payment in money, or promissory 


| notes equivalent thereto, is binding upon the cred- 
| itors, extinguishes and discharges the debt, and is 


an effective proceeding to accomplish such re- 
sult. Miller v. McKensie, 43 Md. 304. The cred- 


| itors have no right under such circumstances to 


resort to the state courts for the recovery of their 
original debts in case the notes are not paid. If 


| the composition is to be held as made partly in 











money and partly in notes, not considered as money, 
and the part in money is paid, but the notes are 
not paid, as in this case, what is to be the effect? 
As far as paid, is that to operate as a discharge, 


the jurisdiction of the court to be divided up? 
Such can not be the result. The composition 
must be treated as effective. Some of the English 
authorities (Edward v. Coombe, L. R.7, C. P. 519; 
In re Hatton, Chy. Appls., L. R. 723; but Ex parte 
Hemingway, 21 L. T. N.3S., 278, the other way) 
construing their statute and the effect to be given 
to the extraordinary resolution of the credi- 
tors for a composition upon the existing debt 
ef the bankrupt, seem to treat it as having the 
same operation as a voluntary composition deed. 
The composition, under our statute, depends for 
its validity upon the resolution passed by the pre- 
scribed number of creditors, binding alike on all 
of them, if their debts are included in the state- 
ment filed by the debtor, and finally confirmed by 
the court. See Walker v. Moore, 122 Mass. 501. 
In the case of National Bk. v. Porter, 122 Mass. 308, 
referred to, a material fact distinguishes it from 
this; there was no compliance on the part of the 
bankrupt with the terms of the composition. 

Guild v. Butler, 122 Mass. 498, 5 Cent. L. J. 
423, also referred to, does not undertake to decide 
the question involved here. Until the bankrupt 
performs the terms of the composition, by pay- 
ment in money or his promissory notes, to be 
treated as money, the composition is incomplete 
and ineffectual, but that would not invest the state 
court with jurisdiction, the remedy must be sought 
in the bankruptcy court, and the provisions of the 
statutes point out the mode of redress, and that 
must be exclusive; but when the bankrupt com- 
plies and periorms the same by the payment in 
money, or, as in this case, with money and notes, 
the composition is an accomplished fact, and the 
results provided for in the act, necessarily follow. 

The creditors having proved their claims in 
bankruptcy, and agreed to the composition, and 
the pro rata payment having been made to them 
by the bankrupt, part in money and part in his 
promissory notes, to be treated as money, are 
bound thereby, and have no right to pursue the 
recovery of their debts through the state courts as 
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if there was and had been no proceeding in bank- 
ruptcy. 
JUDGMENT AFFIRMED. 


NoTE.—This case is open to the following observa- 
tions: 1st. It was an action at common law between citi- 
zens of the same state and not ‘‘a matter or proceeding 
in bankruptcy.” The state court therefore had juris- 
diction over the action, and the bankrupt court never 
did and never could have jurisdiction over the action. 
Inasmuch as jurisdiction is simply the power to decide, 
the state court had the power to decide the legal effect 
of the proof of debt and resolution in bankruptcy. 
2d. The composition took place in an involuntary pro- 
ceeding, where the debtor never was adjudged bank- 
rupt, and the provisions of the bankrupt law, in re- 
gard to the effect of the proof of a debt, did not apply 
to the case, as was correctly held in Maxweil v. Fax- 
ton, 4 B. R, 210. Inasmuch as those provisions merely 
suspend the right of action, the better doctrine is that 
even if they did apply the mere proof of the debt can 
not be pleaded as a bar to the action. Smith v. Dis- 
patch Co., 87 N. J. 60; Brandon Manuf. Uo. v. Frazer, 
47 Vt.88. 3d. Congress may provide for a conditional 
as well as an absolute discharge, just as the President 
may grant an absolute or conditional pardon. Ex 
parte Wells, 18 How. 307. Omne majus in se minus 
continet. By section 5119 of the Revised Statutes, 
Congress provided for an absolute discharge. The 17th 
section of the act of June 22d, 1874, merely provides 
that “the provisions of a composition accepted by 
such resolution, in pursuance of this section, shall be 
binding on all the creditors.”? The provisions of the 
resolution in this case were such as have always been 
deemed merely a conditional discharge. Even if.Con- 
gress could not grant a conditional discharge, the log- 
ical sequence would be, not that the conditional dis- 
charge is absolute, but that the whole law relating to 
composition is void. 4th. The promissory notes of the 
debtor were, by the terms of the resolution, merely 
given “ to secure” the payment of the installments, 
and in this particular the resolution was almost iden- 
tical with that in Reiman & Friedlander, 12 Blatchf. 
562; Ss. C.,7 Ben. 455. In that case it wassaid: “ Until 
the whole amount of the notes is actually paid, the 
debtor is not entitled to his discharge. The delivery of 
the notes does not of itself cancel the debt.” This prin- 
ciple was held in Hx parte Chariton, L. R., 6 Ch. Div. 
45, to be in accordance with ‘* common sense, common 
construction and settled law.’? The state court should 
follow this construction of the federal court. 5th. In- 
asmuch as a discharge deprives a creditor of bis right 
of property, a law relating thereto should be strictly 
construed. Jn re Shields, 15 B. R. 582; Ex parte 
Jones, L. R. 10 Ch. App. 663; This decision disre- 
gards this sound canon of statutory construction, and 
thus thwarts the intention of the legislature and the 
intention of the parties. When Congress adopted the 
English statute, it intended to adopt the English deci- 
sions as a part of the statute. Tucker vy. Oxley, 5 
Cranch. 34. When the parties passed the resolution 
they manifestly intended that nothing but payment 
should be a discharge. 6th. From these observations 
it follows that there is a conflict between this case and 
National Bank v. Porter, 122 Mass. 401. O. F. B. 








NOTES OF RECENT DECISIONS. 





FALSE PRETENSES — STATEMENTS PARTLY TRUE 
AND PARTLY FALSE—IMPROBABILITY OF FALSEHOOD 
NO DEFENSE.— Smith v. State. Supreme Court of 
Mississippi, 17 Am. L. R, 525. Opinion by CHaLMERs, 





J. 1. An untrue assertion by a person who is endeay- 
oring to procure goods on credit, that he is not trading 
with and is not indebted to any other person, is a suffi- 
cient false pretense to support an indictment. 2. 
Where the representations were partly true and partly 
false, it is not necessary that the selling of the goods 
should have been induced by the false alone, or that 
the false should be independent and disconnected from 
the true; it is sufficient if the false formed a constituent 
and material part of the inducement, without which 
the goods would not have been sold. 3. Nor is it nec- 
essary that the false pretense should be suchas would 
have deceived, or been likely to deceive, a man of or- 
dinary prudence. 


MURDER—INSANITY AS A DEFENSE—DEGREE OF 
PROOF NECESSARY— EXPERT EVIDENCE.— Pannell 
v. Com. Supreme Court of Pennsylvania, 5 W. N. 481. 
Opinion by MERCUR, J. 1. Where a prisoner on trial 
for murder pleads insanity, the burden of proof is on 
him to show by satisfactory and clearly preponderating 
testimony that he really was insane at the time of the 
homicide, but it is not necessary that the proof of the 
insanity should be so conclusive as to remove all doubt. 
2. In a “apital case, even though the general tenor of 
the charge is correct, if the judge give an instruction 
on any material question which is likely to be misun- 
derstood by the jury to the disadvantage of tne pris- 
oner, a new trial must be granted. 3. It is well set- 
tled that the knowledge and experience of medical ex- 
perts are of great value in questions of insanity, ard 
when competent medical experts have testified intelli- 
gently in a case, itis error for the judge in his charge 
to say: ‘‘ We question very much whether you will re- 
alize much, if any, valuable aid from them, in coming 
to a correct conclusion as regards the responsibility for 
crime by this prisoner.”” 4. Where a witness has testi- 
fied in chief that, having seen the prisoner many times, 
he never noticed anything which induced a belief in 
his insanity, it is error to refuse to permit the witness 
to be asked in cross-examination whether he had ever 
seen enough of the prisoner to justify an expression of 
opinion upon his sanity or insanity. 5. Evidence of 
general opinion of the mental condition of the pris- 
oner in the neighborhood in which he was born, raised 
and lived for many years, is not admissible to prove 
insanity. Since, in order to prove insanity which will 
relieve a prisoner from the guilt of murder, it is not 
necessary to show that he was a frenzied maniac, but 
only that he was “not of sound mind,” it may be better 
to ask a witness: ‘‘Was the prisoner of sound or un- 
sound mind?’ than “Did you or did you not discover 
anything that led you to think that he was insane?” 


EQUITY—SUBROGATION— WHERE ALLOWED—ONE 
VOLUNTARILY ASSUMING A DEBT NOT ENTITLED TO 
—RIGHTS OF INTERVENING CREDITORS.— Webster’s 
Appeal. Supreme Court of Pennsylvania. 5 W. N. 486. 
1. Subrogation will not arise in favor of a stranger, 
but only in favor of a party who, on some sort of com- 
pulsion, discharges a demand against a common debtor. 
Subrogation, being founded on principles of general 
equity, will not be decreed where it would work injus- 
tice to the rights of others. 2. A and B were indors- 
ers respectively of two notes drawn by C, holding, as 
collaterals, judgments confessed by C in their favor. 
When the note endorsed by A fell due, C went to B (A 
being absent and taking no part in the transaction) and 
induced him to endorse a new note to be given in pay- 
ment of it, promising to procure the assignment of 
the judgment held by A. Other judgments were ob- 
tained against C before this indorsement or assign- 
ment was made. Upon distribution of a fund pro- 
duced by the sherift’s sale of C’s real estate under a 
prior judgment: Held, that B having acted without 
any request from A was not entitled to subrogation. 
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WoopwakpD, J.: In no instance has the equitable 
doctrine of subrogation been carried to an extent that 
would support this decree. Ramsey’s Appeal, 2 Watts, 
228; Dunn v. Olney, 2 Harris, 219, and Delaware and 
Hudson Canal Co.’s Appeal, 2 Wright, 512, which were 
relied on in the opinion of the president of the com- 
mon pleas, were illustrations of Chief Justice Gibson’s 
familiar rule, that ‘the who may at law control the ap- 
plication of two or more funds, shall not be suffered to 
use his legal advantages in a way to exclude the de- 
mands of a fellow creditor whose legal recourse is re- 
stricted to but one of them.” In Cottrell’s Appeal, 11 
Harris, 294, the endorser of a note of a defendant for 
the amount of a judgment paid it to the creditor, and 
took an assignment of the judgment. It was very 
justly ruled that he was entitled to payment in prefer- 
ence to a subsequent judgment entered before the note 
was given. ‘When an application is made for substi- 
tution,’”? Judge Rogers said in Erb’s Appeal, 2 P. & W. 
296, “‘the court will take care that the subrogation of 
the surety shall work no injustice te the rights of oth- 
ers.” While subrogation is founded on principles of 
equity and benevolence, and may be decreed where no 
contract exists, yet it will not be decreed in favor ofa 
mere volunteer, who without any duty, moral or oth- 
erwise, pays the debt of another. Hoover y. Epler, 2 
P. F.S. 522. It will not arise in favor of a stranger 
but only in favor of a party who, on some sort of 
compulsion, discharges a demand against a com- 
mon debtor. Mosiers Appeal, 6Sm. 76. Chief Justice 
Thompson in that case said: “I regard the doctrine as 
applicable in all cases where a payment has been made 
under a legitimate and fair effort to protect the ascer- 
tained interest of the party paying, and when interven- 
ing rights are not legally jeoparded or defeated.”’ Taxes 
assessed against an owner of land were paid over during 
several years by the collector, without payment by 
the ownertohim. Subsequently the owner confessed 
a judgment to the collector as a collateral security. 
On the distribution of the proceeds of the sale of the 
owner’s estate, it was held that the lien of the taxes 
was discharged by the payment over by the collector; 
that he was not to be regarded as a surety; that sub- 
rogation could not be allowed, except ina clear case, 
and where it would work no injustice to others, and 
that the collector had no priority over liens which 
preceded his judgment. Wallace’s Estate, 9 P. F. 
Smith, 401. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


January Term, 1878. 


Hon. E. G. RYAN, Chief Justice. 
‘* ORSAMUS COLE, 
“Wo. P. LYON, 

** Davip TAYLOR, 
** HARLOw S. ORTON, 


Associate Justices. 


LIBEL—CONSTRUCTION OF, ‘“‘UTTERED.”—An aver- 
ment, in libel, that the defendant ‘composed, uttered, 
wrote and sent to R. Dunn & Co., in Milwaukee, Wis. 
(a commercial agency), certain words concerning the 
plaintiff, sufficiently avers publication of the words. 
Opinion by ORTON, J.—Benedict v. Westover. 


LIBLE—SPECIAL DAMAGE NOT BEING IMMEDIATE 
CONSEQUENCE OF PUBLICATION NO ACTION LigEs.—In 
complaint for libel, for words not in themselves action- 
able, contained in a letter from defendant to one C, 
where the special damages alleged appeared to have 
resulted, not from the reading of the letter by C, but 
from the reading of it by others,to whom it was shown 
by him, there being no averment that defendant au- 





thorized C to show the letter to such other persons: 
Held, that no cause of action is stated, such special 
damages not being the natural and immediate conse- 
quence of the publication charged upon defendant. 
Opinion by COLE, J.—Gough v. Goldsmith. 


PARTNERSHIP—DISSOLUTION.—1. Upon the dissolu- 
tion of a firm, plaintiff received notes of one of the 
former partners for a firm debt due him. There being 
conflicting testimony upon the question whether these 
were taken in payment of such debt, or merely as col- 
laterals, the jury were at liberty to determine the ques- 
tion from circumstantial as well as from direct and pos- 
itive evidence of the fact; and it was error to instruct 
them that such an agreement could not be “found 
in the affirmative by inference, but must be established 
by affirmative proof.’”? 2. The amount of the firm 
property turned over to the maker of said notes upon 
the dissolution, and his ability to pay plaintifi’s de- 
mand were proper facts to be considered by the jury, 
in connection with others, in determining whether 
such agreement was made. 3. Where, after dissolu- 
tion of the firm of A and B, A assumes, as between 
himself and B, payment of a firm debt, and the credi- 
itor, with knowledge of that arrangement, accepts 
notes of A, postponing the time of payment without 
the assent of B: quere, whether B is not to be regard- 
ed as having been a mere surety for the debt, and as 
released by the taking of the notes. Opinion by OR- 
TON, J.—Gates v. Hughes. 


FIRE INSURANCE—CONDITIONS—W AIVER —PROOF 
oF Loss—‘FORTHWITH.”—1. A fire insurance policy, 
issued by a foreign company, whose principal place of 
business is at St. Paul, Minn., upon premises in the 
city of Oconto, in this state, described in the policy as 
“occupied by a tenant,” provided that it should be 
void if the premises became unoccupied without the 
consent of the company indorsed thereon. During the 
first week of a certain month within the term of insur- 
ance, the company’s local agent at Oconto, having the 
usual powers of a general agent to issue policies, etc. 
was told that the former tenant had gone out, and that 
the premises had been rented to another tenant, who 
was going in; and he replied that it was “all 
right.””. The premises remained unoccupied until the 
25th of the same month, when they were injured by 
fire. Held, that the condition above recited was 
waived by the action of the agent. 2. The policy also 
contained a condition requiring the assured, after a 
loss, to give notice thereof ‘‘forthwith,” and furnish a 
particular account of proofs of it ‘tas soon as possible.” 
Heid. 1. That the assured had a reasonable time, un- 
der the circumstances, to present his proof of loss, no 
definite time being fixed by the policy. 2. That where 
such proofs, under such a policy were made within 
four months after the loss, the company’s local agent 
aiding the assured to make them, without objection, 
and were retained by the company, without any objec- 
tion then taken on the ground that they were too late, 
no defense on that ground could afterwards be made 
toan action on the policy. Opinion by ORTON, J.— 
Palmer v. St. Paul F. & M. Ins. Co. 


EXPRESS COMPANY—LIABILITY FOR COLLECTION 
OF BILL BY AGENT—KNOWLEDGE.—1. It seems that 
if the agent of an express company receives goods con- 
signed to him as such for delivery to the purchaser, and 
having in his hands for collection at the same time a 
bill for the price of such goods, delivers them to the 
purchaser, the company becomes liable to the consign- 
or, whether the agent in fact collects the bill or not. 2. 
Where goods are not delivered to an express company, 
but are sent by railway to their place of destination 
consigned to the purchaser in the care of the express 
company’s agent at that place, and never come into 
his possession, but are delivered by the railway com- 
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pany directly to the purchaser, without fault of the 
express company or its agent, and a bill of such goods, 
sent also to such agent for collection, not being paid by 
the purchaser, is promptly returned by the agent, no 
liability of the express company tothe consignor is 
created by these facts. 3. C, having an order for goods, 
borrowed money of W to enale him to fill the order, 
and, upon shipping the goods, both C and W requested 
the purchaser to send the purchase-money to W; but 
he sent it by express in a package addressed to C and 
W jointly. Held, that although there was no such firm as 
C & W, notice or delivery to either of them was notice 
or delivery to both. 4. A common carrier is not bound 
by its agent’s knowledge or notice of facts outside of 
his duties and employment as such agent. 5. The 
mere fact, known to the express company’s agent at 
the office of delivery of the above mentioned package, 
that W had shipped goods to the sender of the pack- 
age, and had sent to the proper agent of such company 
a bill of the goods for collection from him, which had 
been returned unpaid, would not render the express 
company liable to W for the value of the package, or 
of W’s interest therein, after its delivery toC. 6. If 
any liability of the express company to W was shown 
in this action, still the judgment must be reversed, be- 
cause some of the special findings of the jury, upon 
which it rests, as to the extent of such liability, are un- 
supported by the evidence. Opinion by OrtTON, J.— 
Wells v. American Express Co. 


WILL — VERDICT OF JURY — WITNESSES— EvI- 
DENCE.—1. The verdict of a jury as te the due execu- 
tion and attestation of a will is merely advisory, and 
though, in case of doubt, such verdict is of great 
weight, and the court, if dissatisfied with it, will usu- 
ally direct a new trial of the same issues by another 
jury; yet this is discretionary, and a judgmentin op- 
position to the verdict will not be reversed for want of 
sueh direction, if sustained by the weight of evidence. 
2. Proof that a certain person was called to the house 


of the deceased, for the purpose of preparing his last | 


will, received instructions for that purpose from him, 
then drafted the will in an adjoining room according to 
such instructions, called the persons whose names ap- 
pear as witnesses thereto to come into the testator’s 
presence for the purpose of witnessing the will, read 
the will to thed d in the pr of the witness- 
es, and asked him if he was satisfied with it and could 
sign it, and that deceased immediately took the pen 
and signed his name to the paper in the presence 
of the witneeses, who afterwards subscribed their 
names to it as such — held suflicient to show 
a due signing and publication of the will. 
3. The two witnesses came to the testator’s house for 
the express purpose of witnessing his last will, and the 
deceased knew they were there for that purpose. The 
witnesses also knew that B, who drafted the will, was 
there for that purpose, and saw him at work upon it. 
Before the will was read to the testator, they were 
requested by B to come into the room where the tes- 
tator was, for the purpose of witnessing his will, and 
both went to the door of the room, within a few feet 
and in plain sight of the testator, and remained there 
while, according to the testimony of B, and another 
person then present, the will was read to the testator 
by B, and signed by the testator; and they were, dur- 
ing that whole time, so situated as to be able, if pay- 
ing attention, to see and hear what was done. Held, 
that the want of memory of said attesting witnesses 
(upon a contest of the will), as to what then took place in 
their sight and hearing, is not sufficient to negative the 
conclusion that the will was ~roperly attested by them. 
4. The certificate, signed at the time by such witnesses 
that the testator subscribed the will in their presence, 
declaring it at the same time to be his last will, and 
that they subseribed their names at his request 














and in his presence as attesting witnesses, raises 
a presumption of the truth of the facts so cer- 
tified, which, in case of death of tbe witnessses, 
would be suflicient to establish a valid execution 
of the will, upon simple proof of their signatures 
and that of the testator; and their want of rec- 
ollection as to facts so certified, when they are called 
upon to prove the execution of the will, is not alone 
sufficient to overcome such presumption and justify a 
denialof probate; much less will such want of recol- 
lection defeat the will when there is other evidence 
showing all the facts necessary to a proper execution 
thereof. 5. If the attesting witnesses sign the will in 
the testator’s presence, without objection on his part, 
he knowing that they are signing as such witnesses, 
that is sufficient, without any special request by him 
that they sign it. 6. After the will was signed by the 
testator, who was sitting up in bed in a small bed- 
room, it was taken into an adjoining room, placed on a 
table, and there subscribed by the witnesses, the door 
between the rooms being open, and the table so sit- 
uated that the testator could see the witnesses sub- 
scribing, if he chose to do so, without materially 
changing his position: Held, that this was a subscrip- 
tion in the testator’s presence. Opinion by TAYLOR, 
J.—Inre Meurer. 
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** SIDNEY BREESE, ) 
“« TT. LYLE DICKEY, 
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Associate Justices. 


DIVORCE—EVIDENCE—ADMISSIBILITY OF DECREE 
FOR SEPARATE MAINTENANCE.—This was a suit for 
divorce on the grounds of willful desertion for the 
space of two years. The trial in the eourt below re- 
sulted in a verdict for the defendant. The complain- 
ant urges as a ground of reversalinthis court: first, 
that the court erred in refusing to admit in evidence 
the record of a former proceeding between these par- 
ties, wherein tne complainant had filed a petition for a 
separate maintenance against her husband, and had 
obtained a decree therein; and, second, because the 
court admitted in evidence the depositions which had 
been taken in the action for separate maintenance. 
CRalIG, J., who delivered the opinion of the court, says: 
** We perceive no legitimate bearing the record in the 
former proceeding could have on the issue involved in 
this case. The real question for the jury was, whether 
the defendant had willfully deserted the complainant, 
without reasonable cause, for the space of two years. 
It may be true that the complainant did, without fault 
on her part, live separate for a time from her husband, 
and may have been entitled to a decree for mainte- 
nance; and yet such fact would not necessarily estab- 
lish the fact that the defendant had willfully desert- 
ed her for such a time, and under such circum- 
stances 2s the statute required, to entitle her toa de- 
cree for divorce. A wife may be entitled to a decree 
against her husband for maintenance, but it by no 
means follows that she could, for the same reason, ob- 
tain a decree for divorce.’”’ As to the second ground 
for reversal, the court say: ‘*Tbe parties were both 
present in person or by attorney when the depositions 
were taken, and had the privilege of cross-examiua- 
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tion. The evidence related to the same subject-matter, 
and was taken in a proceeding between the same par- 
ties. Under such circumstances we regard the evidence, 
so far as it had a bearing on the issue involved, admiss- 
ible. The rule is that depositions taken ina former suit 
between the same parties, involving the same question 
or subject-matter, are admissible when the question 
again arises for judicial determination.” See 19 Ill. 
301. Affirmed. Cookv. Cook. 


ADMINISTRATOR—SALE TO DEFRAUD CREDITORS.— 
A, in the month of July, 1846, was largely indebted, if 
not insolvent. On the 27th of that month he conveyed 
the premises in controversy to his children, as it is 
claimed, for the purpose of hindering and delaying 
his creditors. Afterwards he died intestate, and an ad- 
ministrator was appointed. Debts amounting to $7,000 
were proved against the estate, which were not paid 
out of the personal assets of the estate. Afterwards 
the administrator applied to the circuit court for leave 
to sell the land which A had conveyed in 1846, and 
under this the lands were sold to B, who received a 
deed from the administrator. B brings suit in equity 
to have the deed made by A to his children set aside, 
which the court granted, and defendants appeal. 
WALKER, J., who delivered the opinion, says: ‘‘ The 
vital question upon which this controversy turns is, 
whether the administrator of an estate may, under an 
order of court, sell andeconvey any interest in lands sold 
and conveyed by his intestate in his life-time, to hinder 
and delay his creditors. The bill is framed on the the- 
ory that he may so sell and thereby pass at least the 
equitable title, so as to enable the purchaser to compel 
a conveyance from the fraudulent grantce to him, and 
in granting the relief sought the court below so held. 
The administrator derives all his power from the stat- 
ute, and it only authorizes him to sell lands of which 
his intestate was seized at his death, and we are aware 
of no well-considered case which holds that a person 
who fraudulently conveys lands to hinder and delay 
his creditors, retains any title to the lands, legal or 
equitable. On the contrary, the statute of frauds, 
which was designed to prohibit such sales, only de- 
clares such conveyances void as against creditors, pur- 
chasers ana other persons, but not as to the fraudu- 
lent grantor and grantee. As to them it is binding, 
and they possess the title as fully and effectually as if it 
was bona fide. Itthen follows that at A’s death he 
was seized of no kind of title, and, if so, it is impos- 
sible tu perceive in what manner the administrator 
could, even under the order of the court, sell and con- 
vey any to a purchaser. See 11 Ill. 31; 11 Ill. 319; 18 
Jil. 226; 79 Lil. 155; 70 Ill. 405, where the same rule 
practically has been laid down. Decree reversed. 
—Beebe v. Soulter. 


CONTRACT FOR SALE OF REAL ESTATE—VERBAL 
AGREEMENT—DEED.—A negotiated with B for the 
sale of certain property. A verbal agreement was 
entered into between them, B agreeing to pay A so 
much an acre for the property, which was supposed 
to contain 140 acres, it being agreed that a deed should 
now be made, part of the money to be paid to A, and 
that if, upon a survey of the land, it was found to con- 
tain less than 140 acres, A was to deduct so much per 
acre from what he was to pay; and if it was found to 
contain more than 140 acres, B was to pay so much per 
acre for the excess. In pursuance of the verbal agree- 
ment A did convey the land for a consideration of 
$3,700, and in the description of the lands using the 
words “containing 140 acres, more or less.” B ac- 
cepted the deed and paid some of the purchase money. 
Afterwards the lands were surveyed and found to con- 
tain eight more than 140 acres. A brought assumpsit 
for the price of this excess and obtained a judgment. 
Defendant appeals and insists that this contract of sale 
was reduced to writing by the making of the deed, and 








that all previous verbal agreements were merged in 
the writing. Dickry, J., who delivered the opinion, 
says: ‘The general rule is well-established that an- 
tecedent or contemporaneous parol agreements or 
declarations can not be received to contradict or vary 
the terms of a valid written agreement. This, how- 
ever, does not forbid the contradiction, by parol evi- 
dence, of mere recitals as to the consideration of a 
deed, where the party is not, on other principles, 
estopped to deny such recitals, nor does the rule for- 
bid the establishment, by parol, of an agreement, al- 
though a deed and note may have been executed in 
part performance of such parol agreement. * * * * 
In the case at bar the deed does not purport to em- 
body the contract of the parties. It simply conveys 
the land in question 1n part fulfillment of the parol 
agreement. Thestatement of the consideration is in no 
sense a part of the terms of the deed, except in so far 
as it estops the maker from denying the effective force 
of the conveyance upon the allegation that it was with- 
out consideration.” Affirmed.—Ludeke v. Sutherland. 


TROVER BY CONSTABLE FOR PROPERTY LEVIED 
Upon.—This was an action of trover for certain corn lev- 
ied upon by the plaintiff, as constable, by virtue of an 
execution issued by a justice of the peace, on a judgment 
in favor of one F and against C. There was evidence 
that F was present when the levy was made, that he, 
to some extent, directed the constable in what he did, 
and, among other things, directed the vonstable not to 
sell certain other corn that had been levied upon by the 
sume execution and atthe same time. The question is 
raised upon this, whether the constable has such an 
interest in the property in controversy as will enable 
him to maintain trover for the conversion. SCHOL- 
FIELD, C. J., who delivered the opinion of the court, 
says: ** It seems to be thought by counsel for appellant 
that this eonduct of the plaintiff in execution released 
the constable from all liability, even to him, and that 
unless the constable is tiable over he can not maintain 
the action without conceding the premises. We can 
not give our assent to the conclusion. In 15 Conn. 267, 
an action of trespass de bonis asportatis was brought 
by an officer for the taking away of property which he 
held under attachment. The defendants claimed that 
they had proved that the attaching creditors, or some 
of them, for whom the officer had attached the prop- 
erty in question, had agreed to save him harmless for not 
removing the property attached; and they averred that 
the interest of the plaintiff in the cause of action was 
thereby extinguished. But the court held otherwise, 
observing: ‘The claim is a novel one. If sanctioned, 
it goes to the extent that an officer can in no case re- 
cover for a trespass committed upon, or even for the 
destruction of, property attached by him, if the 
circumstances of the case show that he is not liable to 
the attaching creditor. This doctrine can not be sup- 
ported by principle or authority. An officer is never 
liable if he has followed the law and has been 
guilty of no culpable negthence, and it will not do to 
say that. in all cases where the officer is justified by 
the law, astranger—a wrong-doer—may invade his pos- 
session take away or destroy the property thus in his 
legal custody.’ Affirmed.—Richardson v. Rardin. 


—_— 





ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


January Term, 1878. 


Hon. ALBERT H. HORTON, Chief Justice. 
“ D. M. VALENTINE, 


“ DPD. J. BREWER, | Associate Justices. 


HERD LAw—STOCK KILLED BY RAILROAD—NEG- 
LIGENCE.—1. L, the owner of a cow, in a township and 
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-county in which by the orders of the board of county 
-commissioners duly made and published, the night 
herd law of 1868, and the general herd law of 1872, 
were in force, permitted said cow to run at large in 
the night time, and while so running at large the cow 
strayed upon the track of a railroad and was killed by 
a passing train, without any negligence on the part of 
those in charge of the train. The railroad track at the 
place where the cow got on the track and was killed, 
was unfenced, though it ought to have been fenced, 
under chapter 94 of the laws of 1874. Held, that L. 
was equally at fault with the railroad company, and 
acting equally in disregard of statute, and could not 
therefore recover of it any damages for the killing of 
the cow. 2. The case of Hopkins v. K. P. R. W. Co., 
18 Kas. 464. commented on and limited. Opinion by 
.BREWER, J. Reversed. All the justices concurring. 
—C.B. U.P. R. R. Co. v. Lea. 


ADMINISTRATOR — UNAUTHORIZED PAYMENT OF 
‘DEMANDS — ACKNOWLEDGMENT OF DeEBTs. — 1. 
Where an administrator has made oral acknowledg- 
ments of a debt against the estate, and has orally prom- 
ised to pay the same, and may have made some of such 
acknowledgments in writing, and may even have sign- 
ed some of them; but has never made to the holder of 
such debt or to any agent of his any such acknowl- 
edgment or promise in writing signed by the adminis- 
trator or “* by the party to becharged thereby:” Held, 
. that such acknowledgments or promises as were made, 
.did not have the effect to suspend the running of the 
statute of limitations against such debt. And quere: 
- could an administrator in any case by any acknowledg- 
ment of a claim of over $50 against the estate, or by 
. any promise to pay the same, suspend the operation of 
the statute of limitations against such claim. 2. Where 
a demand against a decedent’s estate is for more than 

- $50, no payment can be legally made thereon until after 
such demand has been duly exhibited by the holder 
thereof, and has been duly allowed by some court; and 
where payments are made by the administrator on such 

.@ demand without the same ever having been exhibited 
or allowed as required by law, and without any oath or 

. affidavit ever having been made or presented to either 
the administrator or the police court stating that such 

. demand was justly due after making allowance for all 
proper payments and set-offs: Held, that such pay- 
ments, so made by the administrator, are illegal, and 

‘will not have the effect to suspend the running of the 
statute of limitations against such demand. 3. A sin- 
gle and entire demand against a decedent’s estate of 
over $50 can not be split up into smaller demands 
of $50 er less, so that the administrator may pay such 
smaller demands without the same first having been 
allowed by some court. .4. Where a demand against 
a decedent’s estate is for $100 or over and interest 
thereon, and is founded upon one single past due 
promissory note, such demand can notbe divided even 
into principal and interest so as to make it legal for 
the administrator to pay such interest without the 
same having first been allowed by some court. 5. 
Where a demand against a decedent’s estate is for $50 
or less, the administrator can not even then legally 
make payments thereon, until after an affidavit has 
been made and presented to him setting forth that such 
demand is justly due after making allowance for all 
proper payments and set-offs. Opinion by VALENTINE, 
J. Affirmed. All the justices concurring.—Clawson 
v. Dean. 


_ 
—<e- 





A correspondent writes: ‘In a case in which the 


Illinois court lately filed an opinion, there occurs a 
quotation from an English case, relating to the con- 
struction of wills, including this amusing passage: 
‘A gift to A, B, C, D, or any body else, means,’ ete.; 
‘that is, I suppose, to X, Y, Z, as well.” 





ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


April Term, 1878. 


Hon. T. A. SHERWOOD, Chief Justice. 
* ‘Wo. B. NAPTON, 
* WaRWICK HouGa, 
“ E. H. NoRTON, 

* JOHN W. HENRY, 


Associate Justices. 


PRACTICE — DISCRETION OF TRIAL COURT IN AL- 
LOWING, OR REFUSING TO ALLOW, PLEADINGS TO 
BE FILED WHEN INTERFERED WITH.—The cases in 
which this court has interfered with the discretion of 
the circuit court in relieving, or refusing to relieve, 
aparty against the negligence of his attorney are very 
rare. The rule is recognized in almost every volume 
of our reports, that the negligence of the attorney 1s 
the negligence of the client. There are cases, how- 
ever, in which this court has interposed, not to relieve 
against the consequences of negligence, but against the 
result of accident. which ordinary diligence would not 
be likely to prevent. Stout v. Lewis, 11 Mo. 438. In 
present case, defendant, by counsel, appeared at re- 
turn term and obtained leave to file answer in vacation 
in sixty days. Answer was not filed. At the begin- 
ning of next term defendant asked leave to file answer 
accompanying his motion with affidavit ‘that his 
counsel, at former term, had been fully instructed by 
him in all the details of his defense, and he supposed 
answer had been filed; his attorney left the state on a 
temporary visit, as he understood, but on examination 
he ascertained that answer had not been filed, and he 
then employed other attorneys who filed the motion 
for leave, his former attorney never having returned.*’ 
The motion was made before any judgment by default 
and was accompanied with answer proposed to be filed. 
Motion overruled, cause continued to next term, 
when final judgment was rendered for plaintiff. Held, 
defendant should have been permitted to file his an- 
swer. It was offered before any judgment by default 
had been taken; the failure to plead in vacation oc- 
curred under circumstances which indicated no want 
of good faith; no inconvenience to the adverse party 
was likely to result from any delay occasioned by it, 
and the answer set up a meritorious or bona fide de- 
fense. The old cases on this subject are collected in 
note to Lecompte v. Wash, 4 Mo. 557 (Houck’s 
ed). It will be found in every case where this court 
has refused to interfere, there had been ajudgment by 
default, or an assessment of damages. Field v. 
Matson, 8 Mo. 686; Kerby v. Chadwell, 10 Mo. 393; 
Austin v. Nelson, 11 Mo. 192; Gehrke v. Jod,59 Mo. 
522: Tucker v. Ins. Co., 63 Mo. 598. Reversed and re- 
manded. Opinion by NaPTON, J.—Judah v. Hogan. 

PUBLIC OFFICER — LIABLE FOR LOSS OF PUBLIC 
MONIES DEPOSITED IN SOLVENT BANK WHICH BE- 
COMES INSOLVENT.—Defendant P, a township school 
trustee, and as such treasurer of school funds of his 
township, deposited such school funds in a bank, to his 
credit as such trustee and treasurer. By reason of the 
failure and insolvency of the bank said funds were 
lost. At time of deposit, and up to date of suspen- 
sion, said bank was reputed and regarded as a secure 
place of deposit, and defendant was guilty of no want 
of care or prudence in failing to ascertain the true con- 
dition of the bank. In an action on bond against P 
and his sureties to recover amount of moneys so lost: 
Held, in this state, administrators have been absolved 
from liability for funds of estate in their charge, 
where the same have been stolen from them without any 
fault or negligence on their part. Fudge v. Durn, 51 
Mo. 264; Foster v. Davis, 46 Mo, 268; State v. Meagher, 
44 Mo. 356. The ground upon which these decisions 
rest is, that an administrator is the representative of 
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deceased, and is to be regarded as a trustee and not as 
a public officer, and his measure of responsibility is 
that only which attaches to an ordinary bailee for hire. 
Public officers, however, are universally held to a more 
rigorous accountability than simple trustees, for public 
funds committed to their keeping, and the degree of 
their responsibility is not to be determined by the 
ordinary law of bailments. ‘Every depositary of 
public money should be held to a strict accountability. 
Not only should he exercise the highest degree of dili- 
gence, but ‘ he should keep safely’ the monies which 
come to his hands. Any relaxation of this condition 
would open a door to fraud, which might be practiced 
with impunity.”? United States y. Prescott, 3 How. 
587; United States v. Morgan, 11 How. 162; 
United States v. Dash, 4 Wall. 185; United States 
v. Keehler,9 Wall. 83; Boyden v. United States, I3 
Wall. 17; Bevans v, United States, 18 Wall. 56. In 
United States v. Thomas. 15 Wall. 337, the rule an- 
nounced in foregoing cases was so far relaxed as to ex- 
cuse an officer where loss occurred from overruling 
necessity, or acts of public enemy. Similar rulings 
have been made in state courts. Halbert v. Commrs. 
Martin Co., 22 Ind. 125; Muzzy v. Shattuck, 1 Denio, 
233; Inhab. Hancock v. Hazzard, 12 Cush. 112; Com- 
monwealth v. Comly, 3 Penn. St. 372; State v, Harper, 
6 Ohio St. 607; Thompson y. Trustees, 30 Ill. 99. 
When defendant trustee deposited the school monies 
to his credit as trustee and treasurer, the bank be- 
came indebted to him in his official capacity, and he 
took the risk of being able to collect the money. A 
special deposit would have rendered the funds secure 
against insolvency of bank and the inconvenience of 
disbursing funds, which would attend such a deposit, 
furnishes no argument against the liability of defend- 
ant trustee on facts stated. Affirmed. Opinion by 
HouGu, J.—State v. Powell. 


EJECTMENT — ADMINISTRATOR’S DEED — PAROL 
TESTIMONY INADMISSIBLE TO CONTRADICT RECORD 
OF SALE—JUDGMENT-CREDITOR IN POSSESSION UN- 
DER VOID SALE NOT ENTITLED TO PAYMENT OF 
JUDGMENT AS CONDITION OF RECOVERY BY HEIR. 
—Defendant N,a judgment lien creditor of Lykins, 
ancestor of plaintiff, after death of Lykins, exhibited 
his judgment in probate court against estate of Ly- 
kins, and claims title to land in controversy, under sale 
made by administrator, under order of probate court, 
for payment of debts. Records of said court showed 
it was not in session on day of sale. In an action of 
ejectment brought by plaintiff, as only child and heir 
of Lykins, against Nave in possession, parol testimony 
was offered by defendant to show that the court was in 
session on day of sale of premises by administrator, 
but it was rejected. The trial court treated sale as 
invalid, but, as prayed by defendant in his answer, took 
an account between the parties, charging defendant 
with rents and profits, and crediting him with value 
of his improvements, and amount of purchase-money, 
and interest, and awarded possession to plaintiff upon 
payment of balance so found to be due from her. De- 
fendant claimed full payment of his judgment and in- 
terest. Held, 1. That the parol testimony offered to 
contradict records of probate court was properly re- 
jected. The confusion and injury which might ensue 
upon the admission of parol testimony for such a pur- 
pose in a collateral proceeding is manifest. Proceed- 
ings of a court of record can only be proved by the 
record. Medlin v. Platte Co., 8 Mo. 233: Milan y. 
Pemberton, 12 Mo. 598; Dennison y. County of St. 
Louis, 33 Mo. 168: Maupin y, Franklin County, pres- 
ent term; and the time at which such proceedings were 
had can be shown only by the record. Mistakes in the 
record as to date of sittiug of a court, or of any pro- 
ceedings therein, must, like other records of such 
courts, be corrected by a direct proceeding for that pur- 











pose. As administrator’s sale was not made during 
session of probate court, and it is not shown that either 
circuit or county court was in session at the time, the 
administrator’s deed passed no title to defendant. 
McClurg v. Dollarhide, 51 Mo. 347. 2. A judgment- 
creditor in possession under a void sale on his judg- 
ment occupies no better position than a stranger. He 
has, as such, no jus in re, but a right of priority only, 
in enforcing his demand against the debtor. No bill to 
redeem by the heir is necessary in order to re- 
gain possession, nor could he retain possession of 
the land as against the heir by virtue of the lien 
of his judgment. He stands as any other pur- 
chaser would, and must be content with his purchase- 
money and interest. Affirmed. Opinion by HouGu, 
J.—Mobley v. Nave. 
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ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1878. 


fion. HorRACcE GRay, Chief Justice. 
‘6 6 JAMES D. COLT, ) 
“© SETH AMES, 
s¢ ~ Marcus MORTON, _ ae 
“ WILLIAM C. ENDICOTT, Associate Justices. 
“ ~6OTIs P. LorD, 
** AUGUSTUS L. SOULE, } 


REPLEVIN—LIEN—ILLEGALITY OF CONTRACT.—IN 
an action of replevin to recover a mare, blankets, har- 
ness, etc., the court before whom the case was tried 
without a jury, found as a fact upon the whole evi- 
dence, that the mare was placed in the hands of the 
defendant to be kept, trained and improved, so that she 
might be used for running races for bets and wagers in 
this commonwealth, and also found asa fact that she 
was so used while in the defendant’s possession. Held, 
that the defendant had a lien upon the mare for the 
expense and skill bestowed in improving and training 
her. Bevan v. Waters,3 C. & P. 530; s.c., 1M. & 
Rob. 305. It may well be doubted whether the fact 
that the mare was, as the defendant knew, to be ille- 
gally used by the plaintiff to run for bets and wagers, 
and was so used while in the defendant’s possession, 
made the contract for training her illegal; and it is 
quite clear that the parties were in pari de- 
licto potier est conditio possidentis, and the law will 
not assist the plaintiff to regain possession of the 
mare without paying the defendant for his services, un- 
der the executed contract between the parties, by 
which the plaintiff has voluntarily transferred to the 
defendant a special property in the mare. Scarf v. 
Morgan, 4M. & W.170: King v. Green, 6 Allen, 139; 
Crauson v. Goss, 107 Mass. 439. Opinion by Gray, C, 
J.—Harris v. Woodruff, 


OFFICER’S BOND—LIABILITY OF SURETIES. — The 
sureties on the bond of an officer which recites that he 
has been chosen ‘‘for the current year,”’ with condition 
merely that he “shall faithfully collect, account for 
and pay over all the taxes he shall be legally required 
to collect, and also faithfully discharge all other legal 
duties of said officers,’’ are not liable for any failure of 
duty which occurred during aterm of office previous 
to that for which the bond 1s given, nor for any default 
or misfeasance in any subsequent term for which the 
principal may beelected. Lexington, etc. R. R. v. El- 
well, 8 Allen, 371; Amherst Bank v. Root, 2 Mete. 522. 
If, however, such officer applies money received dur- 
ing the time covered by the bond to the payment of ar- 
rearages of a previous term, and the corporation, mu- 
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nicipal or trading, whose servant he is, receives such 
moneys in good faith, without knowledge of any pur- 
pose on his part to defraud the sureties, such sureties 
are liable for the deficiency in the funds of the year 
covered by the bond which results from such applica- 
tion of the moneys received. And where moneys are 
paid to tke corporation by an officer with whom is an 
open account running back into a previous term, and 
he makes no application of the payment to a particular 
part of his debt, such payment goes to the extinguish- 
ment of the earliest items. Colerain v. Bell, 9 Mete. 
499; Sandwich v. Fish, 2 Gray, 298; Gwynne v. Bur- 
nell, 6 Bing. (N. C.) 458; Atty.-Gen. of Jamaica v 
Manderson, 12 Jurist, 383. Opinion by SOULE, J.—Jn- 
habs. of Egremont v. Benjamin. 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MICHIGAN. 


April Term, 1878. 


Hon. J. V. CAMPBELL, Chief Justice. 
» T. M. COOLEY, 
* TsaAaC MARSTON, > Associate Justices. 
“ 6B. F. GRAVES, 





PROOF OF MALICE—EMOTIONAL INSANITY—REA- 
SONABLE DouBT.—Defendant was convicted of an as- 
sault with intent to murder his wife. Defense, tempo- 
rary insanity. It is claimed the court below deprived 
him of the benefit of a reasonable doubt. The charge 
was in substance that the element of malice was the 
important one in the case, and must be made out not 
merely by a preponderance of evidence, but beyond a 
reasonable doubt. In regard to insanity the court 
charged that defendant would be blameless in law; 
first, if by reason of insanity he was not capable of 
knowing he was doing wrong, or second, if he had not 
power to resist the temptation to violatethe law. Held, 
1. That this was correctly charged. The law has no 
theories on the subject of insanity, and the term can 
not be so enlarged as to include persons who have not 
only knowledge of wrong, but also capacity to resist 
it. If a person voluntarily allows his passion to be in- 
dulged until it gets the temporary control over him, he 
is responsible for the condition into which he thus falls, 
as a man who becomes voluntarily intoxicated is liable 
for his drunken violence. Welch v. Ware, 32 Mich. 77. 
2. That, taken in connection with what had before been 
charged of the necessity of proving malice beyond a rea- 
sonable doubt, an instruction holding insubstance that 
the introduction of any evidence whatever by the defense 
upon the fact of temporary or emotional insanity, made 
it necessary for the prosecution to introduce affirma- 
tive proof to more than counterbalance it, could not 
mislead by qualifying the doctrine of reasonable doubt. 
The jury could scarcely entertain reasonable doubt in 
the case, if the testimony of insanity had been oyer- 
come in their minds by adequate proof, thus showing 
the falsity of the only ground of defense. The in- 
troduction of testimony of such insanity does not 
necessarily throw any burden on the prosecution. Only 
where the testimony creates a reasonable doubt is 
there any occasion to remove the doubt. Opinion by 
CAMPBELL, C. J.—People v. Finley. 





The following “scene”? occurred in Vice Chancei- 
lor Malins’ court recently: Mr. Glasse having re- 
marked on the inadequacy of the court to deal with 
the business. The Vice Chancellor: That is a very 
improper remark from you, as the leading counsel of 
the court, to make. Mr. Glasse: The public will 
judge. The Vice Chancellor: Your remarks are of 
an infamous description. I wonder you have the au- 
dacity to makethem. Mr. Glasse: I, standing here, 
will not condescend to tell your lordship what I think 
of you. 
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Hon. JAMES W. DEADERICK, Chief Justice. 
“  Rosr. MCFARLAND, ) 
* PEVER 'TURNEY, { 
“6. L. T. SNEED, { 
“6 6 'T. J. FREEMAN, } 


Associate Justices. 


Tax TITLE—ACT OF 1873.—A sale of land for taxes 
under the act of 1873, ch. 118, is invalid, unless the col- 
lector’s report of sale shows that the land was offered 
for sale and struck off to “that bidder’? who would 
pay the amount of taxes, penalties and costs for the 
least quantity of land, to be run off from the begin- 
ning corner, and running with at least one line of the 
tract. Without a report showing such facts, the cir- 


| cuit court has no jurisdiction to vest title to the prop- 


erty sold in the purchaser. Opinion by TURNEY, J.— 


| Bank of Kentucky v. Gay. 





TAX TITLE—INTEREST ON INVESTMENT. — Where 
a tax title is declared void as above, the purchaser 
recovers from the owner six per cent. on the money in- 


| vested, and not fifty per cent., as in cases of simple re- 


demption within one year. Opinion by TURNEY, J.— 
Bank of Kentucky v. Gay. 





BOOK NOTICES. 


A PRACTICAL TREATISE ON THE LAW OF REPLEVIN 
in the United States, with an Appendix of forms and 

a Digest of Statutes. By PHINEAS PEMBERTON 

Morris. Third and Revised Edition. Philadel- 

phia: Kay & Bro. 1878. 

This is the third edition of the only distinct work on 
the Law of Replevin in this country. Replevin (from 
replegiare, to take back the pledge) is the remedy for 
the unlawful detention of personal property, by which 
the property is delivered to the claimant upon giving 
security to the sheriff to make out the injustice of the 
detention, or return the property. In the states of 
Georgia, Illinois, New Jersey and South Carolina the 
taking must be unlawful, and in Alabama, Connect- 
icut, Georgia and Virginia the remedy is confined to 
distresses and attachments. ‘There is no part of the 
law,”’ says the author in the preface to the first edition, 
which was published in 1849, ‘*which has been more 
deviously improved in the United States than Re- 
plevin. From the cumbrous weapon, useful only ina 
narrow field to which Coke and Gilbert were accus- 
tomed, it has in more than one-half of the United 
States been fashioned into the ready instrument for 
the adjustment of all disputes in regard to the owner- 
ship of personal property. In some of the states, 
Pennsylvania, for instance, this improvement has been 
the result of time, operating upon early colonial cus- 
toms, occasionally assisted by judicial legislation. In 
other states, indeed in most of the Northern and 
Western states, the law has been codified, and the im- 
provements which experience suggested introduced; 
the framework of the action remaining unchanged.” 
Since then these changes have been made in nearly all 
the states. 

The volume gives a full review of the cases in which 
such an action lies, and an exhaustive explanation of 
the proceedings—writ, parties’ pleadings, trial, judg- 
ment and execution—both at common law and under 
the codes and statutes. The author likewise gives an 
account of the action De Homine Replegiando, which, 
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before the habeas corpus act, was the remedy for an 
illegal imprisonment, and which,though now of rare use 
in England, has been resorted to in this country within 
late years; (a case in Carthew’s Reports, which is cited 
in this chapter, will remind the reader of the clown 
in the pantomime, who, whenever he essays to 
fish always manages to hook a blue devil which, after 
pursuing him over the stage ror some time, ends the 
trouble by swallowing him. In this case the plaintiff’s 
wife having left him, he sued out a writ of replevin for 
her recovery. But the sheriff returned his mother-in 
law); the proceedings on the replevin bond; the 
claim property bond and the writ of retorno habendo. 
The work also containes an appendix of forms and the 
English, Pennsylvania, Massachusetts and New York 
legislation on the subject. The cases referred to are 
not confined to the State of Pennsylvania. 

The book is handsomely printed in large clear type 
on the best of paper. It contains over 400 pages, ex- 
cluding the index. It will be of constant use to the 
practitioner. 


a 


AN INDEX TO THE REPORTS OF THE SUPREME 
COURT OF THE UNITED S1ATES. Embracing all the 
Reported Decisions of the Court from its organiza- 
tion to the present date. By WILLIAM J. MYER, of 
the St. Louis Bar. St. Louis: W. J. Gilbert. 1878. 


This work supplies the profession with an index to 
the reports of the decisions of the Supreme Court of 
the United States, from the foundation of the govern- 
ment to the present time, embracing all reports to the 
fifth volume of Otto inclusive, which will be found of 
great service and value as a time and labor-saving pro- 
duction. Similar compilations have been made by the 
editor heretofore, for the States of Missouri, Iowa, 
Tennessee and Illinois, which have given great satis- 
faction to the profession in those states. These indexes, 
for ready reference, where the arrangement of titles 
and sub-titles are as carefully prepared as in the vol- 
ume before us, are invaluable. 

The method adopted by the editor is this: He takes 
a decision and extracts from it the legal doctrines, and 
refers to them in terse language, under as many distinct 
titles as a lawyer would be apt to look for a citation. 
For example, take the first case in the first of Otto’sre- 
ports. The decision of the courtis: ‘The judgment of 
the supreme court of a state reversing that of a court 
of common pleas, and remanding the cause for further 
proceedings according to law, is not final; nor can the 
judgment subsequentiy rendered by the inferior court 
be re-examined here.”” A lawyer wishing to find an 
authority for a case involving this question, would nat- 
urally look under the head of either of the following: 
Judgments, Jurisdiction, Supreme Court, State 
Court. Ina digest he would probably find the citation 
from 1 Otto under one or two of these titles; in the in- 
dex it can be found under all. 

The book is well printed, and bound in two styles— 
one with flexible cover, and easily carried, and the other 
in regular law book shape and size, with a large mar- 
gin for side notes and additions. F. 








QUERIES AND ANSWERS. 


[In response to many requests from lawyers in all parts 
of the country, we have decided to commence again the 
publication of questions of law sent to us by subscribers. 
We propose to make this essentially a subscriber’s depart- 
ment—i. e., we shall depend, to a large extent, upon them 
o edit this column. Queries will be numbered consecu- 





tively during the year, and correspondents are requested 
to bear this in mind when sending answers. ] 


QUERIES. 
51. PASSAGE OF LAWS— AMENDMENTS.—A certain 
section of a law passed in 1876 is twice amended by the 
egislature at the session of 1878. One amendment was 
approved by the Governor, February 20th, the other 
February 28th—both amended the same session, and 
were passed by the legislature before either was ap- 
proved. The amendment approved February 28 was 
passed by the legislature before that approved Febru- 
ary 20. Which amendment will prevail? Supposing 
both amendments were passed at the same time by the 

legislature, which will prevail? J. 





53. CHARTER OF CORPORATION—V OTING BY PROXY 
—LOCAL AGENT.—The charter of an insurance asso- 
ciation contains this section: ‘Every member shall 
be entitled to vote on all questions coming before the 
meeting of members, in person or by proxy. No one 
shall act as proxy who is not a member of the society; 
nor shall any officer or employee of the society solicit, 
hold or vote any proxy. Provided that the foregoing 
shal] not apply to local agents, so far as pertains to the 
members of their respective agencies; nor shall local 
agents vote proxies of members not on their local 
lists.”? Now, suppose an officer of the society is ap- 
pointed a “local agent,’? wonld he be disqualified by 
the terms of the above clause and proviso, to act 
as proxy for the members of his agency? Should 
the proviso be construed to exempt “local agents,” 
pure and simple, from the general prohibition; or 
should it be construed to exempt all local agents from 
the disqualifications which attach to others by reason 
of being officers of the society, and so not apply toa 
local agent, who is also an officer. H. 





ANSWERS. 


45. 
[7 Cent. L. J. 80.] 

Motion to set aside sale by execution, at which he 
was purchaser. Motion by executor, resisted by heirs. 
1st. Sales by ofiicers, at which they are directly or in- 
directly Interested, should be treated as void or valid 
by the court, at the option of the debtor. Freeman on 
Ex. §. 292, and note thereto, citing 3 N. H. 146. 
2nd. Every motion to quash a sale is to be determined 
with reference to the circumstances attending thereto. 
If proceedings are regular and fair, and if no undue 
advantage has been taken of purchaser, and if the 
price is proportionate to value of property sold, then 
the sale can not be avoided. Freeman on Ex., § 308. 

KANSAS. 


No. 37. 
(6 Cent. L. J. 499.) 


As there are many enquiries for a solution of this 
query, I will give the taeory upon which I should act, 
if I had a suit involving the question: 1st. A, B, C and 
D go on an administrator’s bond—viz. E’s. 2nd. D 
sells E property and gets money belonging to the es- 
tate of which E is administrator. 3d. E, at that time 
has plenty of assets out of which to pay debts due from 
estate and subsequent thereto squanders them. 4th. 
A, B, C and D are sued for breach of bond on E’s part, 
and pay the judgment. 5th. A, B and C brin g action 
against D to recover from him the amount they paid. 
Can they maintain such action and how much ought 
the damages to be? 1st. In my judgment, the only fig- 
ure the co-suretyship of D cuts, is to create a different 
rule in the measurement of damages, and so far as 
maintaining the action is concerned, it stands on the 
same basis as if D was a stranger to the bond; but on 
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the question of damages, as they each were liable for 
one-fourth of judgment, if they each paid a proportion- 
ate share of it they would each be entitled to recover 
the amount paid by them each respectively; provided 
it did not exceed the amount received by purchaser or 
receiver of funds of estate; but as D was both receiver 
and co-surety, A, B and C would (if entitled to recov- 
er), recover from D one-fourth each of the money re- 
ceived by D from E, provided said money was all nec- 
essary to be taken to pay said judgment. 2nd. As we 
do not consider the co-suretyship of D as affecting the 
legal status of action, we will now look to D’s liability 
to account for moneys belonging to estate, which have 
come into his hands. 1st. We treat said query as con- 
cedivg, or rather declaring that D knew out of what 
fund he obtained said money from E; as if he did not 
know it, he would be in same position as any other in- 
nocent receiver of money from an administrator. 2nd. 
We consider this a trust fund, and in the language of 
Judge Pierce, in 5 Cent. L. J. p. 78, conclusion 6, 
in summing up the rules by which jurists are guided 
in their enquiry after a trust fund: ‘*The only obstacle 
to the recovery of the property, so far as third parties 
are concerned, will be a purchase of the trust es- 
tate for a valuable consideration, and without notice 
of the trust.” If notice is brought home to a third 
party, he is liable to account for the fund or its pro- 
ceeds to any one entitled toit, and the same rules are 
applied to him as to the trustee. Kansas. 





No. 44. 
(7 Cent. L. J. 59.) 


In Iowa, The mortal wound having been received by 
B in Missouri, and he having died of said wound in 
Iowa, the crime is triable in Iowa. See Com. v. Linton, 
2 Va. Cases, 205; U.S. v. Gill, 1 Wash. C. C. 463; U.S. 
v. Armstrong, 2 Curtis, C. C. 446; State v. Cameron, 2 
Chandler (Wis.) 172; State v. Demkley, Iredell (N. C.) 
116; 4 Dallas, C. C. 426. The shooting and the wound 
which was its immediate consequence, could not of 
themselves constitute the offense of murder or man- 
slaughter, had death not ensued. But the consequence 
of the wound was not confined to Missouri, but fol- 
lowed the deceased into Iowa, where they continued 
to operate until the crime was consummated in B’s 
death. Brumly v. People, 2 Mich. 472; Tyler v. Peo- 
ple, 8 Mich. 320, 384; People v. Tyler, 7 Mich. 161. 
See, also, Chitty Crim. Law, 117, 118;1 East. P. C. 
361; 18 Smede & M. 255;3 Dutcher (N. Y.) 449; 9 





: Humph. (Tenn.) 646. G. E. 8. 
go —# nn 
‘fsa NOTES. 


THE Solicitors’ Journal hopes that a recent case in 
a London police court will dispel the mischievous 
popular notion that it is allowable under all circum- 
stances to shoot at a person forcibly entering a dwell- 
ing-house at night. The idea may perhaps have had 
its origin in the old statute, 24 Hen. 8, c. 5, which pro- 
vided that ‘‘ whosoever shall be indicted for the death 
of such evil-disposed person or persons attempting 
* * * burglary, [sic] to break mansion houses, as 
aforesaid, shal) not forfeit any lands, tenements, goods, 
or chattels, but shall be thereof and for the same fully 
acquitted and discharged.” But the law in those early 
times, asan ingenious writer has expressed it, respected 


“the infirmities and imbecilities of human nature- 


where certain provocations are given” to a greater 
extent than it does at the present day. The statute of 
Hen. 8, was repealed by 9 Geo. 4, c. 31; and although 
it has been said to be only in affirmance of the common 
law, and Foster lays it down (C. C. 274) that in case 





“an attempt is made to commit burglary in the hab- 
itation, the owner or any part of his family, or even a 
lodger with him, may lawfully kill the assailants for 
preventing the mischief intended”; yet this statement 
must be taken in connection with what the learned 
author says onthe previous page: ‘“‘ In the case of 
justifiable self-defense the injured party may repel 
force by force in defense of his person, habitation, or 
property against one who manifestly intendeth and 
endeavoureth bg violence or surprise to commit a 
known felony upon either.”? As Holroyd, J., said in 
Meade’s case, (1 Lewin C. C. 184), ‘fa man is not au- 
thorized to fire a pistol on every intrusion or invasion 
of his dwelling-house which may be made forcibly at 
night; he ought, if he has a reasonable opportunity, to 
endeavor to remove the trespasser without having re- 
course to the last extremity.” At all events, in order 
to excuse or justify shooting at a burglar, there must 
be reasonable ground from his acts to believe that he 
intends to carry out his design by open force. 





Mr. Davip DUDLEY FIELD, of New York, while a 
great lawyer, is still greater as a delegate. He has left 
for Europe to represent this country in that capacity, 
at the annual meetings of five organizations, which are 
to be held during the summer, viz: The Association 
for the Reform and Codification of the Law of Nations; 
The Institute of International Law; The British Asso- 
ciation for the Promotion of Social Science; The Con- 
gress of the Friends of Peace. and The Congress to 
Promote Uniformity in Coinage, Weights and Measures. 
——A College Directory, which should be of consider- 
able use, has been issued by C. H. Evans & Co., of St. 
Louis. It contains over 100 pages. Forty law schools 
are noticed——The President having written a personal 
letter to Judge Nicholas Longworth, of Ciacinnati, 
urging himto become a candidate for a seat in the next 
Congress, the latter has declined on account of already 
holding a seat upon the bench. The following extract 
from his reply is worthy of being preserved: ‘*Though 
not devoid of all ambition, I do not think that one who 
holds a judicial office should mix in politics, or accept 
any honors or offices, even though offered without his 
asking. The constitution of our state provides ‘ that 
no Judge of the Supreme Court or Court of Common 
Pleas shall hold any other office of profit or trust under 
the authority of this state or of the United States;’ 
and although it is plain that the state has no power, 
nor did it intend to renderany person ineligible to Con- 
gress who is eligible under the supreme law of the land, 
yet I can not avoid the belief that the intention of the 
constitution is to remove from judges the chances of 
preferment and the hope of honors or reward. 
The man whose high duty it is to judge the people in 
matters involving property, liberty and life, should 
never be the servant or candidate of any party or fac- 
tion. When he mounts the tribune he should put be- 
hind him pleasure, wealth, pride, and the hope of at- 
taining anything beyond the approval of honest men 
and of his own conscience. It is possible that I inter- 
pret the spirit of the constitution incorrectly (and 
many wise and just men disagree with me), but I be 
lieve that I shall best fulfill my duty to my country by 
turning neither to the right nor to the left until I have 
completed and performed the high trust already com- 
mitted to my hands.” Guilty on suspicion” was the 
verdict rendered by an English jury ina criminal case 
last month.——Fifty-three is the number of public bills 
passed by the British Parliament during the session 
just prorogued._—Judge Keogh, of the Irish Court of 
Queen’s Bench, in a fit of insanity, attempted to kill 
his valet.—-A French senator and jurist, M. 
Jacotine, having been detected cheating at cards, a 
committee has been appointed to enquire into his fit- 
ness to remain a judge. 








